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October 31, 2013 

Laura Vaught 
Associate Administrator for Congressional and Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Room 3426 ARN 
Washington, D.C. 20460 

Dear Associate Administer Vaught, 

We are writing regarding correspondence from one of our constituents. Mr. David Kruger. Mr. 
Kruger is the Vice President of AINS, Inc., a business in Maryland's sixth congressional district. I 
ask that you give full and &ir consideration to his concerns. 

Mr. Kruger has expressed concerns that the Environmental Protection Agency has over 200 unused 
licenses for FOIAExpress, an AINS product that facilitates the processing of Freedom of 
Information Act and Privacy Act requests. AINS has suggested a willingness to modify annual 
maintenance fees in order to ensure that FOIAExpress hcenscs are used. Mt. Kroger believes that 
the re-deployment of FOIAExpress is an appropriate and economical choice for the EP.-\. 

We have enclosed a copy of Mt. Kruger's correspondence for your consideration. We appreciate 
your attention in this matter. 

John K. Delaney 
Member of Congress 

Sincerely, 

{} r.#y 
C.A. Dutch Ruppers er'//, 
Member of Congress 



21 October 2013 

Dear Congressman Delaney: 

As our Conaressman, I am wrlttns In reprds to the Implementation and use of FOIAXpress by the 
Environmental Protection Aaency and how It can help save the agency money whlle lmprovln9 lts 
overall FOIA case processlna performance. 

For the past twenty-four yeaB, AINS, Inc., has provided software products and services to 
numerous federal sovemment departments and aaendes. In fact, FOIAXpress Is the most 
comprehensive commercial appllcatlon for processlns Freedom of Information Act requests. 

Deployed at over 200 Federal agencies and offices with over 10,000 end-useB, FOIAXpress Is used 
to accomplish a number of objectives, lndudln9 Improved FOIA request productivity, reduction In 
FOIA processln1 costs, Improved BOVemment transparency and requestor satisfaction, avoidance 
and mltlptlon of FOIA lltlptlon-related costs, and utlllzatlon of the Internet to enable onllne FOIA 
requests and trackln1 throuah asency web portals. 

EPA currently owns 266 llcenses of FOIAXpress that are not currently being used. The EPA Office of 
Environmental Information caused to be developed a solution known as FOIAonllne, which 
eventually may provide some of the same functionality as FOIAXpress. However, published reports 
Indicate that the annual expense for using FOIAonllne by the EPA may exceed $750,000 per year. 

AINS Is wtlllns to modlfyins the EPA's annual maintenance fees to less than $75,000 thereby savln1 
the EPA approxlmately $2 Miiiion over three years - funds that can be allocated towards the 
Cllmate Action Plan to cut carbon emissions and continue to enhance and enforce the Clean Air Act. 

I am confident that the re-deplayment of FOIAXpress will be a successful cost savlns decision for 
the EPA. I would appreciate you revlewlns this matter and advlstna me of your ftndlnp. 

Thank you for your assistance. 

Sincerely, 

~',~ i\rul-r 
David Kru1er 
Vice President 
AINS 
806 W Diamond Avenue, Suite 400 
Galthersburs, MD 20852 
(O) 301-670-2311 (M) 301-461-2126 

AINS, Inc:. • 808 W. Diamond Avenue Suite 400 tGallhenburg • MD 20878 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John K. Delaney 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Delaney: 

JAN 2 It 2iJ14 

OFACEOF 
ENVIRONMENTAL INFORMATION 

Thank you for your letter regarding the issues raised by Mr. David Kruger concerning the Freedom of 
Information Act (FOIA)Xpress licenses held by the U.S. Environmental Protection Agency (EPA). 

Mr. Kruger has sent similar letters asking other members of Congress and several congressional 
committees to express similar concerns since the successful launch of FOIAonline in October 2012. We 
have met with Congressional staff on more than one occasion to address each of his concerns, including 
those regarding cost-effectiveness and system functionality. 

FOIAonline is a multi-agency Web-application that enables the public to submit FOIA requests to 
participating agencies; track the progress of an agency response to a request; search for information 
previously made available; and generate up-to-the-minute reports on FOIA processing. FOIAonline also 
serves as a worktlow system and repository that enables partner agencies to receive, manage, track and 
respond to FOIA requests: generate reports, including the annual FOIA report that is submitted to the 
Department of Justice; communicate with requestors; and manage agency FOIA case files as electronic 
records. FOIAonline directly supports the Administration's management objectives for increasing the 
use of shared services, improving customer service, reducing administrative costs and decreasing 
duplication. FOIAonline is now being used to manage the FOIA process for seven organizations 
including the EPA, the U.S. Department of Commerce, the Federal Labor Relations Authority, Merit 
Systems Protection Board, National Archives and Records Administration - Office of General Counsel, 
Pension Benefit and Guarantee Corporation, and the Bureau of Customs and Border Protection/U .S. 
Department of Homeland Security. 

The agency utilized the FOIAXpress application from approximately 2006 through September 2012. 
The EPA developed FOIAonline due to its need for expanded capabilities and the escalating costs of 
operating FOIAXpress. The EPA conducted technical and cost savings/avoidance analyses that 
determined the agency could develop an integrated FOIA solution, now known as FOIAonline, which 
would offer these capabilities and result in savings for the agency and other users of FOIAonline. In the 
fall of2011, the U.S. Department of Commerce, the National Archives and Records Administration, and 
the EPA funded the design and construction of FOIAonline. FOIAonline was developed and deployed in 
about a year for approximately $1 million. 

Internet Address (URL) • http://www.epa.gov 
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Again, thank you for your letter. If you have further questions, please contact me or have your staff 
contact Pamela Janifer in EPA's Office of Congressional and Intergovernmental Relations at 
janifer.pamela@epa.gov or (202) 564-6969. 

Rn~ ./!fi-
Acting Assista:GJnistrator 
and Chief Information Officer 
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President Barack Obama 
The White House 
1600 Pennsylvania A ,·enue, NW 
Washington. DC 20500 

Dear Prcsidem Obama: 

\farch 

"o-fe- r {"\ ms 
CUn fya I r eOLgS t31Jf>cl 

rhank you for your leadership in responding t L" g--:Jc::::;((A ·1-'- L -1-
applaud and support your Climate :\ction Plar L ~}~ e ~p<"~ ~ 
ambitious carbon pollution reduction targets.'-··- :Jl'!.. ~ s~ g,...(__ le 
Fund. These actions are critical to protect Americans from the most dangerous effe~ts of climate 
change. 

Americans are already shouldering the costs of climate change. and these costs are getting 
wc:-se Climate change is driving more severe drought and wildfires in the West. iarger anc 
more frequent floods in the \1idwest, and sea le,el rise and greater storm damage along our 
.:oas s. Vulnerable populations. like children with asthma and the elderly. arc suffering from 
r1ig!1i:r le\ els of smog in our cities and longer. more severe heat waves. Farmers and ranchers are 
~truggling \\ ith crop and livestock losses from drought. Increasingly acidic oceans are harming 
she!lfish populati<ms and threatening fisheries. Communities are struggling to pay for 
infrastructure damag.ed by fires. more extreme storms. and coastal erosion. 

One of the three pillars of the Climate Action Plan is to lead international efforts to address 
global climate change. As a nation that has contributed more than a quarter of all gl<,bal carbon 
pollution. it is our responsibility to lead. As a nation already feding the effects and costs of 
climati: change. it is also in our national inten:st tu do st'. In order to solve the problem of 
c;imate change. it is essential that the Lnited States has allies in cutting carbon pollution. As we 
have seen time and time again. other countries will join us. if America leads the way. 

As the parties to the Lnited ~ations Framework Convention on Climate Change (UNFCCC) 
prepan: to meet at the end of the year. they ha\ e agret:d that each nation will pledge to reduce its 
carbon pollution in an amount and manner to be detennined by each nation and that puts the 
world on a strong trajectory to address climate change. Proactive engagement in these 
negotiations. backed up by domestic climate action. is the best way to protect our nation's 
interests and ensure every country does its fair stare. 

The strong target announced by the United States. along with reciprocal commitments from 
China and the European Union. sets the stage for a meaningful climate agreement this year. 
Because the L'.S. and China are the largest two emitters of carbon pollution and together with the 



E. L'. are collectively responsible for more than half of the world" s energy sector emissions, the 
recent commitments by our countries represent significant progress. This progress is 
strengthened by the recent L.S.-Jndia commitment to work together to achieve a successful and 
ambitious global climate agreement this year. The United States· pledge of $3 billion to the 
Green Climate Fund continues to demonstrate our history of partnering with the least de\·eloped 
countries to help them grow their economies in ways that take into account the impacts of 
climate change. 

We stand ready to help you seize this opportunity to strengthen the global response to climate 
change. Your Administration has made significant progress in reducing U.S. emissions, 
including through improvements in vehicle fuel efficiency standards and other areas that are 
saving consumers and businesses money. reducing air pollution. creating jobs. and putting 
America back in control of our energy security. We applaud the Administration's continued use 
of its existing authority to cut carbon pollution. in particular EPA' s standards to limit carbon 
pollution from power plants under the Clean Air Act. and your efforts under the CNFCCC. 

Thank you again for your leadership in fighting devastating climate change to protect American 
families today and for generations to come. 

Cnited States Senator 

Benjamin L. Cardin 
United States Senator 

Sincerely. 

~%·~ 
Cnited States Senator 

~~~ 
l nited States Senator 

Member of Congress 

o~y~ 
'l\ancy Pelosi 
Member of Congress 



Patrick J. Leahy 
United States Senator 

~~ 
Richard J. Durbin 
United States Senator 

L" nited States Senator 

L;nited States Senator 

Barhara A. Mikulski 
Cnited States Senator 

b0;1ba&1 &N-01 
Barbara Boxer 
Lnited States Senator 

Cnited States Senator 

gr s 

~~ 
Charles E. Schumer 
Cnited States Senator 

United States Senator 

iannc Feinstein 
United States Senator 

Ron \\'yden 
L'nited States Senator 

~~~-
t..:nited States Senator 

Bernard Sanders 
United States Senator 

rl 



Tom L'dall 
United States Senator 

~~A-~ 
.Jeffery A. ~1erkley 
United States Senator 

Christopher A. Coons 
lnited States Senator 

Martin Heinrich 
ljnited States Senator 

Cnited States Senator 

~e~ 
Cnited States Senator 

Michael F. Bennet 
Cnited States Senator 

Al Franken 
l:nited States Senator 

~a, .. -.~ 
Richard Blumenthal 
United States Senator 

~i.u~ ---------··-·--------
win 

Cnited Sta es Senator 

~ -1(~ ~fazie ~·-o-n-l1 _______ _ 

Cnited States Senator 

Angus S. "ing Jr. 4-
t:nitcd States Senator 



Frank Pallone. Jr. 
Memher of Congress 

.. 

~~ 
Maxine 'iatcrs 
Memher of Congre.;,s 

Corrine Brown 
Member of Congress 

uis V. Gutierrez 
Memhcr of Congress 

. arles B. Rangel 
Member of Congress 

~~ 
Member of Congress 

U!L.L#---
Eliot L. Engel 
Member of Congress 

Eleanor Holmes Norton 
Member of Congress 

Rob~con 
Member of Congress 



~~ .. ~ 
Sam Farr ~=---
\1ember of Congress 

Member of Congress 

~~.u.-
Barbara Lee 
Member of Congress 

Mi~6~ 
Member of Congress 

~ 
Member of Congress 

4{~/:=D~ ,,. 
Member of Congress 

I 

\1embcr of Congress 

~~~ 
Member of Congress 

Schakowsky 
ember of Congress 

Member of Congress 

4VCiSfaei 
Member of Congress 

Rick Larsen 
Member of Congress 



o,ne£~ ~· 
Member of Congress 

ve 
~ 1bcr of Congress 

Member of Congress 

Doris 0. Matsui 
Member of Congress 

Keith Ellison 
Member of Congress 

--- J.LSf!. .e~.R......___ 
John P. Sarbane' 
Member of Congress 

Peter Welch 
Member of Congress 

Member of Congress 

~7.~ 
Donna F. Edwards 
Member of Congress 

~if:._, 
IHh11CS 

Member of Congress 



--
Memher of Congress 

Paul Tonko 
~1ember of Congress 

~ 
Ted Dcutch 
Member of Congress 

/\ 

William it Keating 
Member of Congress 

~_.;nley ---

Member of Congress 

John K. Delaney 
Member of Congress 

£_ CJJ 
Lois Franke I 
Member of Congress 

Member of Congress 

? //) 
~///////A./J/ ~ 
r~u'C 

/
/ John Garamendi v Member of Congress 

CJ.£2..~ 
David N. Cicillinc 
Member of Congress 

Frederica S. Wilson 
Member of Congress 

Member of Congress 



----- ·----- - ··--- - ----

Member of Congress 

£~~ 
Member of Congress 

Mark Pocan 
Member of Congress 

Member of Congress 

Donald S. Beyer, J . 
Member of Congr 

11~~ 
Mark DeSaulmer 

Member of Congress 

--

Alan Lowenthal 
Mernher of Congress 

Scott Peters 
Member of Congress 

Eric Swalwell 
Member of Congress 

~z--~ 
1
Brendan F. Boyle ~ 
Member of Congress 

--·····--------·-- ---------
Ted W. Lieu 
Member of Congress 

J--.Q£Jl 
akai 

, b r of Congress 
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Administrator Gina McCarthy 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy, 

11ma.alfittgton, llC!! 20515 

October 25, 2013 

We write to express concern about the Agency's missed deadline to propose its national 
stormwater rulemaking on June 10th. This marks the sixth time that the Agency has passed a 
deadline to propose critical updates to our nation's stormwater programs. 

Many experts have pointed squarely at polluted stormwater runoff as the biggest challenge to 
achieving good water quality in the nation's rivers, lakes, and estuaries. Across the country, our 
nation's iconic waters, from the Chesapeake Bay to the Puget Sound to the Great Lakes, are 
threatened by polluted runoff. In the Long Island Sound alone, runoff is responsible for 4 7 
percent of contamination by pathogens such as viruses that make people sick. 

While the Clean Water Act has had a very positive effect upon our waters, this particular source 
of pollution has been one of the toughest to tackle, making it all the more important that we do so 
expeditiously. While some states have adopted robust pollution control regimes to manage the 
storm water which runs offtl)e urban landscape, many others have not yet done so. Moreover, 
these same states often share watersheds. There is clearly a need to address the problem at the 
national level, and the Clean Water Act provides the authority for the EPA to do so. 

We are certain that a fair and effective nationwide rule can be promulgated that would mitigate 
the economic, health, and environmental costs imposed on our citizens and businesses by 
unregulated stormwater runoff, such as the damage to property from frequent flooding, the 
treatment of drinking water supplies, closure of beaches and other water-based recreation, and 
negative impacts to property values. In addition, innovative strategies for storrnwater 
management, especially ones that emphasize the use of "green infrastructure," can be job
creators and boosters of local economic development. 

We urge you to work toward the expeditious adoption of a robust stormwater rule to protect 
clean water for our communities across the country. 

Sincerely, 

rxfi~~i-<~O'l'IMl'"V~r~~, ....... ~~~~)~111•1~!----. 
r~e:~r C Jim Moran 

Member of Congress Member of Congress 

;R-£."-~o·. ~ 
Memb~r of Congress 

PRINTED ON RECYCLED PAPER 



ember of Congress 

Member of Congress 

Rush Holt 
Member of Congress 

Robert C. "Bobby" Scott 
Member of Congress 

Mike Honda 
Member of Congress 

~B~arNZ:ai-L4e~e~~::C..k
Member of Congress 

/K~AcCM@--
Matt Cartwright 
Member of Congress 

Q:.111.~ 
David N. Cicilline 
Member of Congress 

~~ 
Member of Congress 

Alan Lowenthal 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Bradley Schneider 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

1=rn 1 o 2014 

OFFICE OFWAfER 

Thank you for your October 25, 2013, letter to the U.S. Environmental Protection Agency regarding 
changes the agency is considering to its stormwater program in order to address the adverse impacts that 
urban stormwater discharges have on water bodies. 

We agree with you that stormwater pollution is a serious water quality problem affecting our nation's 
waters. The agency shares your goal of supporting cost-effective solutions to stormwater challenges, and 
recognizing those states or localities that are already addressing this important source of water pollution. 
A more proactive approach using national storm water retention standards, one of the program changes 
we are considering, would help cities save money in the long run. It is cost-effective to install 
stormwater controls up front as sites are being developed rather than afterwards. Proactive stormwater 
retention will prevent new water quality impacts and will reduce the need for cities to spend their limited 
resources on costly retrofits and stream restoration projects to restore impaired waters. The agency is 
conducting a detailed analysis of the costs, impacts, and benefits of establishing national stormwater 
retention standards and this information will be publically available at the time of the proposed 
rulemaking for review and comment. 

Consideration of regionally appropriate solutions will be important to ensuring such cost-effective 
stormwater solutions. Many cities and counties have already developed effective stormwater programs, 
which is why we are considering provisions to allow local programs to vary from the national standard 
as long as an equivalent amount of protection is provided. We understand that local governments need 
flexibility to address their water quality needs in the most cost-effective manner. We are also 
considering a number of other flexibilities, including watershed-based programs with voluntary 
components and alternative ways for site owners to comply if they cannot meet the stormwater retention 
standard due to factors such as site constraints or water rights laws. 

In considering these changes to our stormwater program, we have solicited useful input from many 
stakeholders. We are carefully considering all of the suggestions we have received and are looking 
forward to working with a broad range of interested parties to make storm water program changes that 
will provide better protection of the nation's water bodies while balancing the need for flexibility at the 
local level. 

Internet Address (URL)• http //www epa gov 
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Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Greg Spraul in the EPA' s Office of Congressional and Intergovernmental Relations at 
spraul.greg@epa.gov or 202-564-0255. 

Sincerely, 

t--y:V~ 
Nancy K. Stoner 
Acting Assistant Administrator 
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mn.al1in9tnn, IDQt 20515 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy, 

November 1,2013 

We write to thank you for your leadership on climate and environmental issues, particularly on 
the proposal for regulating carbon pollution from new power plants. We urge you to continue the 
effort to reduce the environmental impact of power plants by creating a strong national standard 
on power plant cooling water intake structures, and mandating closed-cycle cooling for all 
existing power plants. 

As currently written, the proposed new rules on power plant cooling structures fail to set a strong 
national standard for protecting aquatic ecosystems, despite the availability and prevalence of 
closed-cycle technology. Furthem1ore, these systems place the burden of regulating cooling
intake structures on strained state environmental protection agencies. 

Although closed-cycle cooling and reclaimed water technology has been widely used for 
decades, over 600 power plants across the country still use outdated once-through cooling 
structures. These structures degrade the ecology of our rivers, estuaries, and harbors by directly 
causing wildlife mortality, thermal pollution, and unsustainable water overuse. As climate 
change continues to accelerate, the negative effects of once-through cooling structures will be 
magnified. 

Nationally, these systems kill over 2 billion fish, crabs, and sh1imp every year, as well as over 
528 billion eggs and larvae, the base of many food chains. Once-through cooling systems destroy 
individual animals representing 215 endangered or threatened species, including sea turtles and 
manatees. 

Ecosystems are futther harmed by the amount of water demanded by these cooling systems as 
well as the temperature of the discharge water. The power industry in the United States uses 
more water than any other sector of the economy, accounting for 49% of the nation's water use. 
As this water passes through a once-through cooling system, it is heated and then discharged 
back into the receiving waters at elevated temperatures, killing aquatic life and fundamentally 
altering ecosystems. 

The use or once-through cooling structures is simply unnecessary. Closed-cycle cooling 
structures, standard for new power plants since the 1980s, reduce water use and fish kills by 
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95%. Retrofitting the remaining old power plants with these structures could generate jobs while 
ensuring environmental protection and energy grid security. 

The need to update these cooling systems takes on added urgency when factoring in the effects 
of climate change. Droughts and extreme heat waves, which are expected to continue to intensify 
and proliferate as the climate continues to wann, tax our freshwater resources, increase demand 
on our power grids, and further stress local ecosystems. During extreme heat events, power 
plants with once-through cooling systems are forced to limit operations at peak energy hours as 
they compete for increasingly scarce water resources that are needed downstream for irrigation 
or municipal needs. Closed-cycle cooling structures would ensure greater energy grid security 
and reduce ecological ham1 in a wanning world. 

We urge you to take this opportunity to set a strong, national standard to upgrade power plant 
cooling structures, instead of continuing the policy of environmental degradation, unsustainable 
resource use, and energy grid insecurity. 

Sincerely, 

M~ • --= 
Keith Ellison 
Member of Congress Member of Congress 

Mafl~tt Gtef r<:J~ tte D. Clarke. 
Member of Congress Member of Congress 

Member of Con1:,'Tess 



Member of Congress 

Z~en~-
Member of Congress 

-~-E~ 
Eleanor Holmes Norton 
Member of ConhlTess 

B~ 
Member of Congress 

~JJ.~ 
Paul Tonko 
Member of ConblTCSS 

~~ 
Member of Congress 

Be~u1f??_Zt~~M:<t~.--
Member oTConbrress 

Cn.N2. s i o "'-" \6-a: ui. 
Carol Shea-Porter 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

The Honorable Bradley S. Schneider 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

APR 1 7 2014 
OFFICE OF WATER 

Thank you for your letter of November I, 2013, regarding the proposed rule for cooling water intake 
structures that the U.S. Environmental Protection Agency published in April 2011. During the public 
comment period for the proposed rule, we received many comments on how to make national standards 
work better for the diverse community of interests including more than 1, 100 industrial facilities, state 
permitting authorities, and commercial and recreational anglers. Your letter reflects some of the 
concerns we heard during the public comment period. The EPA is carefully considering the comments 
and new data we have received from the regulated community, environmental groups and other 
stakeholders as we develop the final rule. 

The proposed rule would establish national standards under section 316(b) of the Clean Water Act for 
certain existing power plants and manufacturing facilities. The proposed rule seeks to minimize adverse 
environmental impact through standards that protect aquatic organisms from death and injury resulting 
from the withdrawal of water by cooling water intake structures. The largest power plants and 
manufacturing facilities in the United States (that each withdraw at least two million gallons per day) 
cumulatively withdraw more than 219 billion gallons of water each day, resulting in the death of billions 
of aquatic organisms such as fish, larvae and eggs, crustaceans, shellfish, sea turtles, marine mammals, 
and other aquatic life. Most impacts are to early life stages of fish and shellfish through impingement1 

and entrainment.2 The proposed rule would establish a baseline level of protection for impingement and 
a site-specific analysis for entrainment that would be conducted by state or EPA permit writers. This 
flexible approach would ensure that the most up-to-date technologies are considered and appropriate 
cost-effective protections for fish and other aquatic populations are used. 

Your letter expressed concern that the proposed rule did not include a mandate for the use of closed
cycle cooling systems at existing facilities, and expressed concern that without such a requirement, there 
would be continued fish kills and ecological degradation from once-through cooling systems. Your letter 
also expressed concern about the burden of regulating cooling water intake structures that would fall to 
strained state environmental protection agencies under the proposed rule. 

As noted in the proposed rule, closed-cycle cooling is the best technology for reducing impacts to fish 
and other aquatic organisms, but it is not available widely enough to be the basis for a national standard 
in the regulation. The proposed rule described a rigorous process for taking site-specific information into 

1 Impingement is the pinning of fish and other larger aquatic organisms against the screens or other parts of the intake 
structure. 
2 Entrainment is the injury or death of smaller organisms that pass through the power plant cooling system. 

lnlernet Address (URL)• http //www.epa gov 
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account to determine which facilities would have closed cycle cooling requirements in their National 
Pollutant Discharge Elimination System permit. 

With its final rule, the EPA seeks to strike a balance for power generation, manufacturing, and a healthy 
and productive environment. The EPA proposed this regulation to meet its Clean Water Act obligations. 
In doing so, we intend to fully consider all comments we received during the public comment period for 
the proposed rule and the subsequent comments received in response to the two Notices of Data 
Availability published in the Federal Register on June 11and12, 2012 (77 FR 34315 and 77 FR 34927). 
Additional information is available on the EPA's website at: 
http://water.epa.gov/lawsregs/lawsguidance/cwa/316b 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Greg Spraul in the EPA' s Office of Congressional and Intergovernmental Relations at 
spraul.greg@epa.gov or (202) 564-0255. 

Sincerely, 

Nancy K. Sto er 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 

January 31, 2014 

U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Mail Code: l lOlA 
Washington, DC 20460 

RE: Tier 3 Motor Vehicle Emission and Fuel Standards 

Dear Administrator McCarthy: 

The U.S. Environmental Protection Agency has led the national effort to save 
lives and improve public health under the Clean Air Act. That is why we look 
forward to the EPA's issuance of the final Tier 3 Motor Vehicle Emission and Fuel 
Standards as soon as possible. As the EPA's own analysis shows, the proposed 
standards would prevent tens of thousands of asthma attacks and nearly 2,500 
premature deaths every year by 2030, while also adding between $8 billion and $23 
billion to our economy each year in economic and health care benefits. 

Cleaner gasoline and vehicle standards will dramatically improve public 
health by reducing nitrogen oxides, carbon monoxide, volatile organic compounds, 
and other harmful pollutants and well-established causes of ozone pollution and 
particle pollution. The proposed lower sulfur gasoline will provide as much 
emissions reduction as removing an estimated 33 million cars from the road. 
According to the National Association of Clean Air Agencies, the proposed 
standards would increase the cost of gasoline by about one cent per gallon and add 
$150 to the cost of a new car, meaning our air can be much cleaner without a high 
cost to consumers. 

Those suffering most from air pollution cannot afford to wait any longer for 
relief. According to the Health Effects Institute, 30 to 45 percent of American city 
dwellers live close enough to a major roadway to face near-constant exposure to 
traffic-related air pollutants including nitrogen oxides, particulate matter, carbon 
monoxide, and cancer causing agents such as benzene. Recently, the World Health 
Organization's International Agency for Research on Cancer concluded that outdoor 
air pollution and particulate matter cause lung cancer in humans. 

Air pollution affects everyone, but is especially harmful to people with 
asthma and cardiovascular disease, seniors, and young children. We urge EPA to 
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finalize the Tier 3 Motor Vehicle Emission and Fuel Standards so all Americans can 

breathe easier. 

Sincerely, 

kJ&l/Ar~ 
~L~ 
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Letter signers: Jan Schakowsky, Earl Blumenauer, Lois Capps, Matt Cartwright, 
David Cicilline, Gerry Connolly, Diana DeGette, Rosa L. DeLauro, John Dingell, 
Tammy Duckworth, Keith Ellison, Raul Grijalva, Alcee Hastings, Jared Huffman, 
Hank Johnson, William Keating, Joseph Kennedy III, Daniel Kildee, Jim Langevin, 
Barbara Lee, Sander Levin, Zoe Lofgren, Alan Lowenthal, Betty McCollum, Jim 
McGovern, Michael Michaud, Jim Moran, Jerrold Nadler, Scott Peters, Chellie 
Pingree, Mark Paean, Mike Quigley, Bobby Scott, Bradley Schneider, Allyson 
Schwartz, Louise Slaughter, Adam Smith, Jackie Speier, John Tierney, Paul Tonka, 
Chris Van Hollen, and Henry Waxman. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Bradley Schneider 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

APR 2 5 2014 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of January 3 I, 2014, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, urging the EPA to quickly finalize the rulemaking for the Tier 3 light-duty vehicle 
emissions and gasoline standards. The Administrator has asked that I respond on her behalf. 

On March 3, 20 I 4, the EPA issued the final Tier 3 rule. The Tier 3 standards reduce motor vehicle 
emissions and help state and local areas attain and maintain the existing health-based air quality 
standards in a cost-effective and timely way. The reductions in ozone and particulate matter will avoid 
premature mortality and other health impacts, including respiratory symptoms in children and 
exacerbation of asthma. 

The Tier 3 standards will immediately provide health benefits when the rule takes effect in 2017 due to 
large emission reductions from the program's gasoline sulfur controls, and these significant health 
benefits will continue well into the future with the addition of the vehicle standards. Tier 3 responds to 
the critical need to improve air quality for all Americans, and we appreciate your interest and support of 
this program. For more information on the Tier 3 final rule, please visit the EPA's Tier 3 webpage at: 
http://www.epa.gov/otag/tier3.htm. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Josh Lewis in the EPA 's Office of Congressional and Intergovernmental Relations at 
lewis.josh@epa.gov or (202) 564-2095. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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December 16, 2013 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

As members of the United States House of Representatives, we urge you to swiftly 
propose a rule to restore protections to all of our nation's waterways. For the sake of our 
communities and the prospects of having waterways clean enough to swim in, fish from, and 
drink from, we must have a rule that protects all waters of the United States under the Clean 
Water Act, and we need your leadership to make that vision a reality. 

Last year we celebrated the 40th anniversary of the Clean Water Act, which has been one 
of the most significant environmental laws in our nation's history. As was said on the floor of 
the House in 1972, "the conference bill defines the term 'navigable waters' broadly for water 
quality purposes. It means all 'the waters of the United States' in a geographical sense. It does 
not mean the 'navigable waters of the United States' in the technical sense as we sometimes see 
in some laws."1 This definition protected our country's precious waterways by safeguarding our 
drinking water, alleviating flooding conditions, providing recreational opportunities, maintaining 
fish and wildlife habitat, and promoting a healthy economy. 

However, two Supreme Court decisions-So/id Waste Agency of Northern Cook County 
v. U.S. Army Corps of Engineers and Rapanos v. the United States - have created significant 
uncertainty regarding federal jurisdiction under the Clean Water Act. According to the 
Environmental Protection Agency (EPA), these decisions have left almost 60 percent of our 
country's streams, at least 20 million acres of wetlands, and the drinking water for 117-million 
Americans at increased risk of pollution. 

We are encouraged by EPA's commitment to follow sound science through their recent 
science report, which illustrates the significant relationship between tributaries and wetlands and 
the larger bodies of water into which they feed. EPA must continue to move this process 
forward swiftly and efficiently to prevent more pollution from entering our waterways. 

1 House debate, Congressional Record, vol. 118, part 25, (October 4, 1972), p. 33756 
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, 
As you have said, "We must ensure that water- so critical to human health, quality of 

life, and economic activity - is protected from dangerous contaminants, including new, emerging 
ones." We call on EPA to continue to prioritize a rulemaking to restore protections to all of our 
waterways. We stand ready to work with you and your Administration to help America on a 
path to a future where all our waterways are protected from dangerous pollution. Thank you for 
your support and leadership. 

Sincerely, 

q~ 
John D. Dingell 
Member of Congress 

k~~-·.I 
Louise M. Slaughter 

Bradley . Schneider 
Member of Congress 

~c.::~ 
Member of Congress 

-~· ~- );~~I' ,, 
,- ·i t fV : I(! r \ 

'. I\, •~\,d'J 

Betty McColl um 
Member of Congress 

~~~D 
Member of d~::U 

Member of Congress 

~~:Yi'- {JLrgL.'a~ings 
• 

f-
Member of Congress 

1/ltk~'o/ Mike Quigley,,. 
Member of Congress 

~ 
Mark Paean 
Member of Congress 

Rush Holt 
Member of Congress 

Member of Congress 

Frederica S. Wilson 
Member of Congress 

• 

a_:_B~ar>Qar~a~L111ee~~~ 
Member of Congress 



1e Speier 
Member of Congress 

Member of Congress 

Member of Congress 

Charles B. Rangel 
Member of Congress 

~l!fo'-1 
Member of Con~~:~ . 7 

~~ 
Member of Congress 

usan A. Davis 
Member of Congress 

Matt Cartwright 
Member of Congress 

Member of Congress 

Member of Congress 

~ 
Robert C. "Bobby" Scott 
Member of Congress 

Member of Congress 

• !IA {{IJ# 
Adam B. Schiff 
Member of Congress 

··~ 
Niki Tsongas 
Member of Congress 

~Langevin 
Member of Congress 

Member of Congress 

;<~ -------.,,. 
Rosa L. DeLauro 
Member of Congress 

... 

0:.1'71.~ 
David N. Cicilline 
Member of Congress 

Member of Congress 
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'--------
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Michael E. Capt:r1 
Member of Congress Member of Congress 

Js~Ke2f) ~~fCongress 
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Daniel Lipinski 
Member of Congress 

:JdC4~ .. Johnson Me~~f Congress 

Carol Shea-Porter 
Member of Congress 

~~f!Ei 
Member of Congress Member of Congress 

' 

~~~ 
Member of Congress 

aryC eters~ 
Member of Congress 

~~:t.~ 
Donna F. Edwards 
Member of Congress 

4.g:t(._ ':!~el 
Member of Congress Member of Congress 

~ 
Gregory W. Meeks 
Member of Congress 

Diana DeGette 
Member of Congress 

. Peters 
Member of Congress 

&Avm~~¥~ 
Beto O'Rourke ~Eleanor Hol~;~ 
Member of Congress Member of Congress 

Member of Congress 

David E. Price 
Member' of Congress 
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R. K;a mg 
Member of Congress Member of Congress 
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~~t"r\~ 
Gloria Negrete McLeod 
Member of Congress 

John Lewis 
Member of Congress 

Ann McLane Kuster 
Member of Congress 

Chellie Pingree 
Member of Congress 

...I 

&L~J~ eodore E. Deutch race F. Napolitan 
Member of Congres" ember of Congr ss 

k,F,{~~~ 

John K. Delaney 
Member of Congress 

J-~ 
G~m~~r of Congress 

~B~ 
Member of Congress 

Doris 0. Matsui 
Member of Congress 

Member of Congress Member of Congress Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Bradley Schneider 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

MAY 1 9 2014 

OFFICE OF WATER 

Thank you for your December 16, 2013, letter to the U.S. Environmental Protection Agency requesting 
that the EPA propose a rule that protects all waters of the United States under the Clean Water Act. The 
EPA appreciates your leadership on this important issue. 

On March 25, 2014, the EPA and the U.S. Army Corps of Engineers released a proposed rule that would 
clarify the jurisdiction of the Clean Water Act. The proposed rule would provide greater consistency, 
certainty, and predictability nationwide by improving clarity in determining where the Clean Water Act 
applies. These improvements are necessary to reduce costs and minimize delays in the permit process and 
protect waters that are vital to public health, the environment, and the economy. The agencies' process for 
making these improvements has been and will be transparent, based on the best available science, 
consistent with the law, and will include the opportunity for public input. The EPA and the Corps have 
received requests for a rulemaking from members of Congress, state and local officials, industry, 
agriculture, environmental groups, and the public. 

This proposed rule takes into consideration the latest peer-reviewed science, including the EPA's draft 
science report titled: Connectivity of Streams and Wetlands to Downstream Waters. The report presents a 
review and synthesis of more than 1,000 pieces of relevant peer reviewed scientific literature. The EPA 's 
independent Science Advisory Board (SAB) has solicited public comment to discuss the EPA's draft 
report, and held a public peer review meeting from December 16-18, 2013. Any final regulatory action 
related to the jurisdiction of the Clean Water Act will be based on the final version of this scientific 
assessment, which will reflect the EPA 's consideration of all comments received from the public and the 
independent peer review. The SAB panel recently released an initial draft of their peer review report and 
will hold public teleconferences on April 28 and May 2 to discuss their draft report. We anticipate that 
the SAB will complete its review this summer. The EPA and the Corps will fully evaluate the results of 
the SAB's review before a final rule is completed. 

The agencies' proposed rule focuses on clarifying current uncertainty concerning the jurisdiction of the 
Clean Water Act that has arisen from recent Supreme Court decisions. For example, the EPA and the 
Corps are focusing on clarifying protection of the network of smaller waters that feed into larger ones in 
order to keep downstream water safe from upstream pollution. The agencies are also clarifying protection 
for wetlands that filter and trap pollution, store water, and help keep communities safe from floods. These 
clarifications will also result in important economic benefits for the nation's businesses, farmers, energy 
producers, and others who depend on abundant and reliable sources of clean water. 

Internet Address ( URLJ • http l/www epa gov 
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The proposed rule does not identify any changes to existing regulatory exemptions and exclusions, 
including those that apply to the agricultural sector that ensure the continuing production of food, fiber, 
and fuel to the benefit of all Americans. The proposed rule also recognizes waters that are never subject 
to Clean Water Act regulation, including certain ditches, farm ponds, drain tiles, and others. 

Additionally, the EPA and the Army Corps have coordinated with the U.S. Department of Agriculture 
(USDA) to develop an interpretive rule to ensure that more than 50 specific conservation practices that 
protect or improve water quality will not be subject to Section 404 dredged or fill permitting 
requirements. The agencies will work together to implement these new exemptions and periodically 
identify, review, and update USDA's Natural Resources Conservation Service conservation practice 
standards and activities that would qualify under the exemption. Any agriculture activity that does not 
result in the discharge of a pollutant to waters of the U.S. still does not require a permit. 

The agencies' proposed Waters of the United States rule was published in the Federal Register on April 
21 for a 90-day public comment period. The agencies are launching a robust outreach effort during this 
period, holding discussions around the country and gathering input needed to shape a final rule. We 
welcome comments from you and from your constituents on our proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 
borum.denis@epa.gov or (202) 564-4836. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy, 

Bu11l7ington, ll<tt 20515 

August 1, 2013 

We write with concern about the Environmental Protection Agency's (EPA) proposed change to 
the Definition of Solid Waste (DSW) under the Resource Conservation and Recovery Act 
(RCRA) on electroplating operations and the adverse effect these regulatory changes could have 
on the recycling of copper and other valuable secondai·y materials. These materials are a 
recyclable commodity that is of great impot1ance to electronics manufacturers in our states who 
would be significantly impacted by the proposed rulemaking at the EPA. 

We urge you to retain the current flexibility under the DSW rule that facilitates and encourages 
the recycling of valuable materials by easing regulatory burdens on the beneficial reuse of 
valuable industrial byproducts, especially for secondary material from electroplating operations 
with high value copper content. We believe such an approach is consistent with the spirit of 
RCRA. 

This valuable manufacturing byproduct is one of the largest domestic sources of untapped metal· 
bearing secondary materials amenable to recycling and reclamation. The copper found in 
electroplating sludges can be recovered at less cost and far less environmental impact that mining 
raw copper ore, which generally contains less than 1 percent copper. However, the economics 
and practicalities ofrecycling electt·oplating sludge require that this recycling be unde11aken 
offsite, as most electroplating operations do not have the volume, space or environmental permits 
to allow onsite recycling. It is over burdensome to expect small manufactures to retain all 
materials onsite least they come under a regulatory regime which is costly and time consuming. 

Offsite transport and recycling would have been permitted under the EPA DSW regulation 
finalized in 2008, but the revisions to the regulations currently under final review within the 
Administration would prohibit that practice. Continued treatment of these materials as 
hazardous waste creates an economic disincentive for recycling and can lead to disposal in 
landfills rather than encouraging recycling a valuable recyclable resource. This process has an 
overall negative environmental impact rather than encouraging conservation of materials. 

The remanufacturing exclusion, as included in the 2011 proposed DSW rule, should be expanded 
to include at least some metal-bearing hazardous seconqary materials, such as F006. Broadening 
the remanufacturing exclusion will encourage the recycling of high value secondary materials 
that otherwise would be disposed of in a landfill. 

It is unfo1tunate, then, that the regulations being advanced by EPA under the specific law 
designed to promote "Resource Consel'vation and Recoveryu now serve to discourage those very 
activities. We urge you to bring the regulations back in line with the spirit of RCRA by providing 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Bradley Schneider 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

S~P 1 2 2013 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of August I, 2013, to the U.S. Environmental Protection Agency (EPA) 
Administrator Gina McCarthy regarding the proposed Definition of Solid Waste rulemaking and how 
the proposed changes to the regulations may affect electroplating operations and electroplating sludges. I 
appreciate your interest in these issues. 

The EPA has long worked with representatives of the electroplating industry to find solutions for the 
management of their sludges that maximize opportunities for recovering valuable metals for reuse under 
the Resource Conservation and Recovery Act while also protecting human health and the environment 
from exposure to the toxic constituents contained in those materials. The EPA is still considering how to 
proceed in finalizing the Definition of Solid Waste rulemaking and will continue to balance the need to 
recover materials for reuse with protection of human health and the environment. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Raquel Snyder, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. 

Sincerely, 

~~ 
Mathy Stanislaus 
Assistant Administrator 

Internet Address (URL) • http://www.epe.gov 
Recycled/Recycleble • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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The Honorable Gina McCarthy 
Administrator 

June 17, 2014 

United States Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

We write to respectfully urge the United States Environmental Protection Agency (EPA) to 
finalize strong federal standards for the safe disposal of coal ash under the Resource 
Conservation and Recovery Act (RCRA) by the end of 2014. We support a final coal ash rule 
which establishes federal backstop protections including financial assut'ance, enforceable 
deadlines, and stringent requirements for coal ash management and cleanup. We encourage the 
EPA to finalize protections that phase out dangerous wet impoundments, including those at 
legacy sites, and ensure that facilities use protective liners and groundwater monitoring to 
safeguard against contamination. 

Coal ash, the byproduct lefl from coal combustion, has several safe reuses but excess coal ash is 
often stored in more than 400 landfills and more than 1,000 wet impoundments near power 
plants across the country. Chemicals in coal ash can be hannfol to human health and the 
environment if storage impoundments fail and they contaminate ground water, streams, rivers, or 
lakes. Coal ash can enter the watershed through the catastrophic failure of aq impoundment wall 
or can slowly leach into groundwater and surface water when the impoundment is unlined. Our 
constituents deserve to be able to count on safe drinking water and to have their waterways 
protected from harmful contaminants. 

Major coal ash spills in 2014 into the Dan River in N011h Carolina and in 2008 in Kingston, 

Tennessee are examples of full impoundment failures and show that our constituents must be 

better protected. Both spills originated from wet coal ash impoundments located near power 

plants adjacent to rivers where the failure of impoundment walls sent harmful chemicals directly 

into the waterways. The Dan River spill caused coal ash to travel 70 miles downstream and the 
Kingston spill caused more than one billion gallons of coal ash to enter the water supply and 
destroyed residential communities. The EPA has evaluated wet coal ash impoundments across 

the country and found more than 300 sites which would endanger human life, or cause 
significant economic, environmental, or infrastructure damage if foll failures occurred. 

MllNTtu Ufi nlCVCLfD Pt.PER 



The Honorable Gina McCarthy 
June 17, 2014 
Page 2 

Far more common than full impoundmcnt failure is lhe slow leaching of coal ash contaminants 
from wet impoundments into ground and surface waters. The majority of wet impoundments 
across the country lack adequate liners and groundwater monitoring systems. The EPA has 
identified more than 200 cases of water contamination from coal ash in 27 states. 

It appears we ai:e only now beginning to see the alarming truth about coal ash in our 
communities. It is troubling that it has taken large coal ash spills like those in North Carolina 
and Tennessee to mobilize stakeholders to engage in a frank dialogue about its dangers and 
propose changes to mitigate those hazards. Those catastrophes could have been avoided and we 
owe it to all Americans to put the necessary safeguards in place to ensure similar disasters do not 
occur in the future. 

Thank you for your attention to this matter. We look forward to its timely resolution. 

Sincerely, 

~~~ 
Member of Congress 

(co1ig11mf(llkm) 

~ ttuu,_ oJlt(g, 
Diana DeGette 

Member of Congress 

David Price 
Member of Congress 

--~ 
I 

~ember of Congress 

~ 

~!i~f. 
Member of Congress 

Paul Tonka 
Member of Congl'css 



~anice D. Schakowsky 
Member of Congress 

Steve Israel 
Member of Congress 

Rosa L. DeLauro 
Member of Congress 

Scott Peters 
Member of Congress 

Member of Congress 

Member of Congress 

Member of Congress 

C,. 
C. A. Dutch Ruppersber er 

Member of Congress 

4m~~ 
Member of Congress 

4/t~d 
Bill Pascrell, Jr. t::J' 
Member of Congress 



Member of Congress 

Adam Smith 
Member of Congress 

Keith Ellison 
Member of Congress 

4t~-
Member of Congress 

arolyn Maloney 

"""'"of Co""'/ 

~~~4 
Barbara Lee 

Member of Congress 

Henry C. "Hank" John 
Member of Congress 

. E-:&u-;. _) 
h E. Cummings 1' 

ember of Congress 

~ ~k.tr .. J .. ~lp;---· 
Member of Congress 



fl.~-

Eleanor Holmes Norton 
Member of Congress 

~· --·- . . 
Michael H. Michaud 

Member of Congress 

•&:JtL 
Michael M. Honda 
Member of Congress 

Carol Shea-Porter 

Member of Congress 

Member of Congress 

~Niki~ 
Member of Congress 

Member of Congress 

Member of Congress 



Rush Holt 
Member of Congress 

Member of Congress 

' 

a~ d'O ~ -tt~ 
Alan Lowenthal 

Member of Congress 

~"b~PI 
:ber of Congress 

C1u!L1~t2-
Chellie Pingree 

Member of Congress 

Robc1t C. "Bobby" Scott 
Membe ·of Con rcss 

Member of Congress 



~:t~ 
Donna F. Edwards 
Member of Congress 

Sam Parr 
Member of Congress 

Brad Sherman 
Member of Congress 

l{_rdit{ L(;def 
Kathy Castor 

Member of Congress 

a-~'!/~:& 
David Cicilline 

Member of Congress 

Member of Congress 

Earl Blumenauer 
Member of Congress 

Doris 0. Matsui 
Member of Congress 
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~ 
Member of Congress 

~llu~ 

Brad Schneider 
Member of Congress 

e JJ.;e._~1'CL--~~L~Cl-___ _ 

Eddie Bernice Johnson 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

i AUG - 7 2014 OFFICE klF 
SOLID WASlfE AND 

EMERGENCY R~SPONSE 

The Honorable Brad Schneider 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

Thank you for your letter of June 17, 2014, to the U.S. Environmental Protection Agency (EPA) 
expressing your support for strong federal standards for the safe disposal of coal ash. I appreciate your 
interest in this important issue. [ 

In 2010, the EPA proposed a rule that sought public comments on several approaches to regulatJ the 
disposal of coal combustion residuals (CCRs) under the Resource Conservation and Recovery A/ct 
(RCRA). The two proposed options would require liners, ground water monitoring, and correcti}e action 
to help protect ground water from contamination. The EPA also proposed to establish dam safety 
requirements to address the structural integrity of surface impoundments to prevent future catastjrophic 
releases of CCRs under the two options. I 

I 

The agency will finalize the rule pending a full evaluation of all the information and comments Jeceived 
on the rule and additional Notices of Data Availability. The EPA is working to complete a final ~le by 
December of this year. ! 

Again, thank you for your letter and sharing your views on the EPA's proposed regulation of C~Rs. If 
you have further questions, please contact me or your staff may contact Carolyn Levine, in the PA's 
Office of Congressional and Intergovernmental Relations, at levine.carolvn@epa.gov or at (202 564-
1859. : 

Sincerely, 

~~ 
Mathy ~anislaus 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov . 
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 
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October I 0, 2014 

The Honorable John M. McHugh 
Secretary 
Department of Army 
The Pentagon, Room 3 E700 
Washington, D.C. 20310 

Dear Administrator McCarthy and Secretary McHugh, 

We are proud to represent the Great Lakes Basin in the United States House of Representatives. Preserving and 
restoring wetlands and streams is critical to Great Lakes restoration and to the long-term success of the Great 

Lakes Restoration Initiative. We write to express our support for your Administration's proposed rule to restore 

Clean Water Act protections to nearly two million miles of streams and millions of acres of wetlands. We are 

pleased to see that the proposed rule protects tributary streams and waters adjacent to such streams. As the 

proposed rule makes clear, the science on the biological, chemical and physical connections between these waters, 
wetlands termed "other waters," and downstream water bodies is straightforward. Please move forward with 
prompt but careful consideration of this rulemaking, continuing to rely on the science as you consider how to best 

ensure our waterways are safe from dangerous pollution, flooding and other types of degradation. 

For years the Clean Water Act helped conserve all wetlands and tributaries in the Great Lakes region - those by 
the shore and those inland. Many of these wetlands, streams, and small lakes have been at increased risk of 

pollution and destruction following Supreme Court decisions in 2001 and 2006 that created a confusing, time 

consuming, and frustrating process for determining what waters are protected under federal law. However, the 
Administration's April 21, 2014 proposal would provide greater long-term regulatory certainty for landowners 

and enhance conservation for streams, wetlands, and waters in the Great Lakes states and nationwide. 

In addition to providing certainty to longstanding policies, the U.S. Environmental Protection Agency (EPA) and 
the U.S. Army Corps of Engineers (ACOE) have coordinated with the U.S. Department of Agriculture's (USDA) 

Natural Resources Conservation Service (NRCS) to develop an interpretive rule to ensure 56 NRCS conservation 
practices that improve water quality and do not destroy wetlands and streams will be exempt from Section 404 

dredged or fill permitting requirements. Farmers across the Great Lakes are already incorporating these practices, 
which include irrigation field ditches, wetland restoration and enhancement, and filter strips. The NRCS is 

working directly with agricultural producers in Illinois, Michigan, Pennsylvania and Ohio to implement 
conservation practices to address habitat and wildlife protection and restoration, reduce soil erosion and nutrient 
loading, and reduce terrestrial invasive species through the Great Lakes Restoration Initiative (GLRI). By 
exempting these practices from Section 404 permitting requirements, the EPA and the ACOE will make it easier 
for farmers who choose to undertake these types of conservation projects on their land, and encourage broader 
adoption across the Basin. We are encouraged by the intent and goals of the interpretive rule along with previous 
efforts made to reach out to those who will be impacted. We urge you to provide more education and outreach to 
stakeholders in order to insure the rule is workable for all. 
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The GLRI has invested hundreds of millions of dollars across the Basin, making significant progress in addressing 
the longstanding environmental challenges confronting the Great Lakes that threaten the economic health of our 

communities. However, this investment will not be successful in the long-tenn if we don't protect the small 

streams and wetlands that feed into the Great Lakes. That is why we urge you to finalize this rule swiftly and 
efficiently to ensure that protections against pollution will again apply to these critical waters, including 
thousands of the streams that feed into drinking water systems serving 30.6 million in the Great Lakes Basin and 

117 million Americans across our nation. 

We stand ready to work with you and the Obama Administration to help put America on a path towards a future 

where all our waterways are safe from dangerous pollution. 

Thank you for your support and leadership. 

Sincerely, 

k.~ 
Member of Congress 

Mike Doyle 
Member of Con 

Member of Congress 



Bradley S. Schneider 
Member of Congress 

15DtuJ 
~~~~~~~~~~~ 

Paul D. Tonko 
Member of Congress 

~~~~~~-
Member of Congress 

~fuzSb 
Gwer;Moore 
Member of Congress 

Marcy Kap r 
Member o Congress 



The I Ionorable Bradley S. Schneider 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Schneider: 

o:c 2 2 2014 

Thank you for your October 10, ~014, letter to the U.S. Environmental Protection Agency and 
the U.S. Department of the Anny regarding the EPA's and the U.S. Department of the Army's 
proposed rulcmaking to define the scope of the Clean Water Act consistent with science and the 
decisions of the Supreme Court. The agencies' current rulemaking process is among the most 
important actions we have underway to ensure reliable sources of clean water on \vhich 
Americans depend for public health, a growing economy, jobs. and a healthy environment. 

We appreciate your concern regarding the importance of working eftectivcly with the public as 
the rulemaking process moves forward. We arc actively working to respond to this critical issue. 
Jn order to afford the public greater opportunity to benefit from the EPA Science Advisory 
Board's reports on the proposed jurisdictional rule and on the EPA's draft scientific report, 
·'Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scienti fie Evidence,'' and to respond to requests from the public for additional time to provide 
comments on the proposed rule. the agencies extended the public comment period on the 
proposed rnle to '\iovcmbcr 14. 2014. 

During the public comment period. the agencies met with stakeholders across the country to 
facilitate their input on the proposed rule. We talked with a broad range of interested groups 
including fam1ers. businesses, states and local governments, wata users, energy companies, coal 
and mineral mining groups, and conservation interests. In October 2014, the EPA conducted a 
second small busint:ss roun<ltabk to facilitate input from the small business community, which 
featured more than 20 participants that included small government jurisdictions as well as 
constrnction and development, agricultural, and mining interests. Since releasing the proposal in 
March, the EP /\ and the Corps conducted unprecedented outreach to a wide range of 
stakeholders, holding nearly 400 meetings all across the country to offer information, listen to 
concerns. and answer questions. The agencies recently completed a review by the Science 
Advisory Board on the scientific basis of the proposed rnle and will ensure the final rule 
effectively reflects its technical recommendations. These actions represent the agencies' 
commitment to provide a transparent and effective opportunity for all interested Americans to 
participate in the rulcmaking process. 



It is important to emphasize that the proposed rule would reduce the scope of waters protected 
under the Clean Water Act compared to waters covered during the 1970s, 80s, and 90s to 
conform to decisions of the Supreme Court. The rule would limit Clean Water Act jurisdiction 
only to those types of \Vaters that have a significant effect on downstream traditional navigable 
waters - not just any hy<lrologic connection. It would improve efficiency. clarity, and 
predictability for all landowners. including the nation·s farmers, as well as pennit applii:ants. 
while maintaining all current exemptions and protecting public health, water quality. and the 
environment. It uses the law and sound. peer-reviewed science as its cornerstones. 

America thrives on clean water. Clean water is vital f<.)r the success of the nation's businesses. 
agriculture. energy development, and the health of our communitic~. We are cager to define the 
scope of the Clean Water Act so that it achieves the goals of protecting clean water and public 
health. and promoting jobs and the economy. 

Thank you again for your letter. We look fonvard to working with Congress as our Clean Water 
Act rulemaking effort moves forward. Please contact us if you have additional questions on this 
issue, or your staff may contact Denis Borum in the EPA's Office of Congressional and 
Intergovernmental Relations at borum.denis@epa.gov or (202) 564-4836, or Mr. Chip Smith in 
the Office of the Assistant Secretary of the Anny (Civil Works) at 
charles.r.smith567.ci v@mail.mil or (703) 693-3655. 

Sincerely, 

·-~~· 

AEllcn o.~,, tJ (---:i;~istant Secretary oi the Anny (Civil Works) 
U.S. Department of the Army 

!(~,.!(~ 
Kenneth J. Kopocis 
Deputy Assistant Administrator for Water 
U.S. Environmental Protection Agency 
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The Honorable Gina McCaithy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy, 

November 4, 2015 

We write to express significant concern with the recently proposed 2016 Renewable Volume 
Obligations (RVO) under the Renewable Fuel Standard (RFS). The RVO as currently proposed 
would constitute a breach of the ethanol blendwall, which would cause adverse impacts on 
American consumers and the economy. 

Congress expanded the RFS when it passed the Energy Independence and Security Act of 2007 
(EISA). EISA mandated an annually increasing volume of biofuel to be blended and consumed 
in the nation's motor fuel supply, reaching 36 billion gallons of biofuels in 2022. In 2007, the 
market assumptions regarding the future of transpo1tation fuels in the United States were very 
different from the realities of the market today. The Energy Info1mation Administration (EIA) at 
the time projected motor gasoline demand to significantly rise through 20221

• Since then, EIA 
has revised its 2007 projection of motor gasoline in 2022 downward by 27% and projects motor 
gasoline demand to continue to decline through 2035 1

• 

Increased fuel efficiency has led to shrinking gasoline demand. This current reality, coupled with 
an increasing biofuel blending level requirement, has exacerbated the onset of the ElO 
blendwall-the point at which the gasoline supply is saturated with the maximum amount of 
ethanol that the current vehicle fleet, marine and other small engines, and refueling infrastructure 
can safely accommodate. We agree with the EPA's conclusion in its firstRVO proposal for 2014 
and in its current proposal for 2014, 2015, and 2016 that the ElO blendwall is a binding 
constraint. 

We are gravely concerned, however, that despite the Agency's recognition of the blendwall, the 
2016 proposal acknowledges that it will be breached nonetheless. Specifically, EPA states that 
the 2016 RVO "includes volumes of renewable fuel that will require either ethanol use at levels 
significantly beyond the level of the El 0 blendwall, or significantly greater use of non-ethanol 
renewable fuels than has occmTed to date. "2 

1 Energy Information Administration, Annual Energy Outlook 2007-2015, Reference Case Table 11 
2 Federal Register, Vol. 80, No. 111, Wednesday, June I 0, 2015, Proposed Rules (p.33102), EPA Renewable Fuel 
Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based Diesel Volume for 2017; Proposed 
Rule 
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Multiple studies have shown detrimental economic harm may be caused by breaching the El 0 
blendwall. A 2014 report on the RFS by the nonpaiiisan Congressional B\.1dget Office concluded 
that requiring the volumes of biofuel in EISA, which would breach the blendwall, could increase 
the price of ElO gasoline by up to 26 cents per gallon3

. NERA concludes in a July 27, 2015 study 
that "higher gasoline prices leave consumers with less disposable income4

", fmther hindering 
economic growth. An RFS study by Charles River Associates concurs: "The result [of exceeding 
the blendwall] will be limited availability, higher consumer costs, and fewer sales of 
conventional transportation fuels5

•11 This adverse economic harm falls hardest on America's 
lower income families. 

EPA acknowledges that its 2016 RVO proposal would require significant greater use of E15 and 
E85 in order to meet the proposed mandate in 2016. Therefore, this proposal is problematic not 
only" in principle, but it is also impractical since it would take decades, not months, to build out 
the compatible vehicle fleet and install the necessary retail infrastructure to accommodate the 
higher blends of ethanol. AAA calculates that only 5% of the vehicles on the road are approved 
to use El 56 and the EIA calculates that only 6% of vehicles can use E85 7

• The refueling retail 
infrashucture is even more limited with only 2% of retail stations selling E858 and only 100 
stations nationwide selling El59

. 

Congress will continue its work toward a bipartisan solution to deal with the RFS. As this work 
continues, it is critical that EPA use its statutory authority to waive EISA's conventional biofuel 
volume to keep the blending requirements below the El 0 blendwall, and to help limit the 
economic and consumer hann this program has already caused. 

Sincerely, 

o~&~~ 
Bill Flores Peter Welch Bob Goodlattc 
Member of Congress Member of Congress Member of Congress 

i~ 
Member of Congress 

~ 
Steve Womack 
Member of Congress 

3 Congressional Budget Office, The Renewable Fuel Standard: Issues for 2014 and Beyond (June 2014) 
4 NERA Economic Consulting, Economic I111pac/s Resulting ji'Ol11 l111plementafion of RFS2 Program (July 2015) 
s Charles River Associates, Impact of the Blend Wall Constraint in Complying with the Renewable Fuel Standard 
~ovember2011) 

American Automobile Association, Press Release "New El5 Gasoline May Damage Vehicles and Cause 
Consumer Confusion" (December 2012) 
1 Energy Information Administration, Annual Energy Outlook 2014 
8 Fuels Institute, E85: A Market Pe1for111ance Analysis and Forecast (2014) 
9 Renewable Fuels Association data (www.ethanolrfa.org) · 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Robert Dold 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dold: 

DEC 1 6 2011 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter dated October 26, 2011, co-signed by 10 of your colleagues, in which you 
express concerns about the impact of Tier 4 engine emission regulations on Federal Signal Corporation 
(Federal Signal). As you may be aware, Federal Signal submitted a request to the U.S. Environmental 
Protection Agency on October 12, 2011, seeking hardship relief from the Tier 4 requirements. Since 
then, we have been working with the company to determine its eligibility for additional exemption 
allowances beyond those already provided under our regulations. 

We give careful and serious consideration to hardship applications such as the one we received from 
Federal Signal. We are deliberate to ensure that our actions do not create any market disruptions or 
provide those companies granted hardship relief with competitive advantages over other companies that 
have been able to comply with the applicable regulations. Thus far we have had productive exchanges 
with Federal Signal and intend to render a decision within the next few weeks. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Diann Frantz in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-3668. 

Sincerely, 

Internet Address (URL)· http //www epa gov 
Recycled/Recyclable •Printed with Vegetable 011 Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Robert J. Dold 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dold: 

NOV 2 3 2015 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of November 4, 2015, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, regarding your concerns that the proposed standards for 2014 - 2016 under the 
Renewable Fuel Standard (RFS) program fall short of the statutory targets. The Administrator has asked 
me to respond to you on her behalf. 

Under the Clean Air Act, as amended by the Energy Independence and Security Act of2007, the EPA is 
required to set annual standards for the RFS program each year. The statute requires the EPA to 
establish annual percentage standards for cellulosic biofuel, biomass-based diesel, advanced biofuel, and 
total renewable fuels that apply to gasoline and diesel produced or imported in a given year.- -- - - --

In our June 10, 2015, proposal we made a preliminary determination that the market would experience 
significant uncertainty if the EPA were to ignore the constraints on supply and set the standards at the 
statutory targets, as we expect that there would be widespread shortfalls in supply under those 
circumstances. The proposal sought to balance two dynamics: Congress's clear intent to increase 
renewable fuels over time to address climate change and increase energy security, and real-world 
circumstances that have slowed progress towards such goals. In order to provide the certainty that 
investors and others in the market need, we proposed using the tools Congress provided to make 
adjustments to the law's volume targets. Though we proposed using the authority provided by Congress, 
we nevertheless proposed standards for cellulosic biofuel, advanced biofuel, and total renewable fuel 
that would result in ambitious, achievable growth in biofuels. 

We held a public hearing on the proposal on June 25, 2015, in Kansas City, Kansas, where over 200 
people provided testimony. Further, we received over 670,000 comments from the public comment 
period, which closed on July 27, 2015. We are taking those comments, as well as the thoughts you 
provided in your letter, under consideration as we prepare the final rulemaking which we intend to 
finalize by November 30, 2015. 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Patricia Haman in the EPA' s Office of Congressional and Intergovernmental Relations at 
haman.patricia@epa.gov or (202) 564-2806. 

Sincerely, 

~~ ~.(l .. lt .. 

Janet G. McCabe 
Acting Assistant Administrator 
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October 26, 2011 

Administrator Lisa P. Jackson 
United States Envirorunental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson, 

We are writing to you today in support of Oak Brook, Illinois-based Federal Signal 
Corporation's request for an exemption from certain engine requirements for 2012 in order to 
prevent serious economic hardship to the company and its employees. The company has made 
this request for an exemption under existing EPA authority. 

Federal Signal is deserving of an exemption due to the fact that, for reasons beyond its control, 
the company has been unable to procure engines needed to equip its environmental service 
vehicles. Engine manufacturers have experienced greater than nonnal technical issues in 
providing new Tier 4i engines, difficulties that were not contemplated in the original 2004 rule. 

Of particular concern to us is that Federal Signal will have to scale back production at its 
manufacturing facilities should it not receive an exemption. The jobs of around 300 workers will 
be threatened in the absence of a waiver that would only affect around 300 engines nationwide. 
Illinois now has a 10 percent unemployment rate, and any additional layoffs will exacerbate an 
already difficult economic climate in our State. 

Federal Signal has been manufacturing in lllinois for over 90 years and merits the granting of 
this temporary relief due to the unusual circumstances that have placed the company into its 
cmTcnt position. 

/---. 
. \ 

/ I 
I 

Sincerely, 

( 

PlliN I £ll LHI flfC YCLlU PAl'Ul 

---



Rep. Adam Kinzinger 
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

July 31, 2015 

It has been brought to our attention that EPA currently is using the pre-manufacture notice 
(PMN) process for new chemicals under Section S of the Toxic Substances Control Act (TSCA) 
to review medium-chain and long-chain chlorinated paraffins (MCCP and LCCP). 

Many in the industry have concerns about the EPA's use ofTSCA's new chemical provisions to 
eliminate these chemicals without public notice-and-comment procedures. TSCA's Section S 
PMN process does not provide for public review and comment on either the risk assessments 
behind EPA's decision, or the Agency's proposed action on a particular PMN, severely 
disadvantaging stakeholders who use MCCP and LCCP. 

Furthennore, EPA has placed MCCP and LCCP in its TSCA Chemical Work Plan and indicated 
in its "Peer Review Plan" under that program that there would be opportunities for public review 
and comment, and an independent expert peer review of EPA's risk assessment of MCCP and 
LCCP. 

Finally, a planned deadline of May 31, 2016, would force the U.S. manufacturers that make and 
use MCCP and LCCP to re-formulate, test and seek approvals for their operations and products 
using alternative materials. In some cases, substitutes may not be available, and, in other cases, 
substitution may take years. 

We request that the EPA explain why the Agency is using a consent order process, rather than 
either issuing a significant new use rule or proceeding under the TSCA Work Plan to address 
MCCP and LCCP. Additionally, we request EPA provide us with the new data that have been 
developed on MCCP and LCCP and explain any additional environmental exposures that EPA 
believes to be occurring. Considering that these substances have been in commerce for more than 
70 years, plus the implications to U.S. manufacturing as well as the Departments of Defense and 
Energy if they were to be removed from the market, EPA's action to ban MCCP and LCCP 
should be taken only if, after careful and transparent stakeholder involvement and independent 
peer review, the science supports such an action, with an appropriate transition time. 

The EPA should undertake the Peer Review Plan for MCCP and LCCP that it has outlined under 
the TSCA Chemical Work Plan program prior to taking final action on the PMNs for these 
substances. 

PRINTED ON RECYCLED PAPER 



The additional transparency provided by the Peer Review Plan is appropriate and necessary to 
ensure understanding of the proposed actions, and more fully evaluate the implications of a 
cessation of the manufacture and import ofMCCP and LCCP to U.S. manufacturers. 

Your prompt consideration of this request is greatly appreciated. 

Sincerely, 

a1n~ 
Bob Gibbs.¢ 
Member of Congress 

Member of Congress 

Member of Congress 

Rick Crawford 
Member of Congress 

Pat Tiberi 
Member of Congress 

Member of Congress 

~/,.z .. I..~ 
ynn Westmoreland 

Member of Congress 

Member of Congress 



Ed Royce If~ 
Member of Con ess Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON D.C., 20460 

The Honorable Robert Dold 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dold: 

FEB 1 7 2016 I 
OFFICE O~ 

CHEMICAL SAFETY AND 
POLLUTION PREVENTION 

I 

Thank you for your letter of July 31, 2015, to the U.S. Environmental Protection Agency (EPA) i 
regarding the pre-manufacture notice (PMN) process for new chemicals under Section 5 of the ioxic 
Substances Control Act (TSCA) and the process that the agency is using to address medium-chalin and 
long-chain chlorinated paraffins (MCCP and LCCP). 

I 

The EPA is reviewing MCCP and LCCP chemicals as part of our New Chemicals Review Prognam 
under the Toxics Substances Control Act (TSCA). This is the result of settlements in 2012 resol~ing 
violations of the TSCA pre-manufacture notice obligations for production and import of vario~ 
chlorinated paraffins. As part of consent decrees between the Department of Justice (DOJ), the ~p A and 
Dover Chemical, and separately between DOJ, the EPA and INEOS Chlor Americas (now INOVYN 
Americas, Inc), the companies were required to cease domestic manufacture and import of the closely
related short-chain chlorinated paraffins, which have persistent, bioaccumulative and toxic (PBT) 
characteristics. The companies were also required to submit new chemical pre-manufacture notices 

' I 

under TSCA section 5 for all chlorinated paraffins domestically produced or imported. As with all PMN 
submissions, the EPA is following the processes, procedures and statutory provisions ofTSCAjection 
5, which includes our policy on substances that are potential Presistent, Bioaccumulative, and ifxic 
(PBT) chemicals. · 

The agency's assessment of the submitted pre-manufacture notices indicates concerns about th/ 
potential PBT properties ofMCCP and LCCP chemicals and the dispersive nature of many of4eir uses. 
To help ensure a complete understanding of the possible risks, the EPA has over the past monttjs 
requested from industry that critical uses of specific chlorinated paraffins be identified. After I 
consultation with the EPA, the Department of Defense (DOD) also requested information from/its 
suppliers on critical uses, which includes the use and information on the lack of a substitute chemical. 

I 
I 
! 

In addition, on December 23, 2015, the EPA made public the preliminary risk assessments currently 
under development for the PMN reviews. To help inform the assessments and reduce uncertainhes, we 
also requested the submittal of new available data on chlorinated paraffins in different industrids and for 
different uses, including whether there are uses for the PMN chlorinated paraffin substances th~t do not 
present the potential for direct or indirect release to water and data on treatment methods, envirbnmental 
releases, and other waste management practices, particularly for non-water based applications. ~e 
Federal Register Notice can be found at http://w-ww.regulations.gov/#!documentDetail;D=EPAJ-HQ
OPPT-2015-0789-0001. This information is due to the agency by February 22, 2016, and we anticipate 
making a final decision on the PMNs after consideration of new data. 



Again, thank you for your letter. If you have further questions, please contact me or your staff jmay 
contact Sven-Erik Kaiser in the EPA's Office of Congressional and Intergovernmental Relatiops at 
kaiser.sven-erik@epa.gov or 202-566-2753. i 
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<!Congress of tbe itnitd1 ~tatts 
Ji,Jouse of 11cpregcntatibes 
Ullaiblngton, Jl«!'. 205l5-13tl 

Febmary 151 2011 

The Honorable Lisa Jackson, Administrator 
U.S. Enviro1U11ental Protection Agency 
Ariel Rios Building, Mail Code: llOlA 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

As newly elected Representatives, we look forward to working with you in the I 12th Congress. 
We are writing you to echo concems recently expressed by a bipa11isan group of 114 
Representatives during the 111 th Congress on EPA' s proposed Maximum Achievable Control 
Technology rules for boilers (Boiler MACT). Various analyses suggest the proposed Boiler 
MACT rules could cost tens of billions of dollars and hundreds of thousands of jobs at a time 
when our nation can least afford it. 

We are disappointed that the cou1t granted EPA only one additional month to complete the 
Boiler MACT and related rulemakings when they asked for fifteen months to develop a practical 
final rule. We appreciate that you plan to allow for another round of public review and comment 
through reconsideration of the mles and that the standards will be significantly different than 
those proposed in June 2010. Despite the limited time, we urge you to issue a final rule on 
February 21 51 that will include changes to preserve jobs and protect the environment. 

Specifically, the final standards should be achievable by well perfom1ing boilers under the range 
of normal operating conditions. We also urge EPA to use the discretion Congress provided to 
develop cost-effective targeted rules that protect public health. Finally, the biomass standards 
should not discourage the use of this important source ofrenewable energy. 

We cannot have economic recovery if manufacturers, municipalities. small businesses, 
universities, hospitals and others are smothered in billions of dollars ofJ'egulations that may not 
even be achievable. We are committed to fighting for the jobs of hard working Americans 
across the country who i·ecently elected us to represent them in Washington, DC. We urge EPA 
to issue final regulations consistent with President Obama's new Executive order on regulation 
that protects public health and promotes economic recovery. 

Thank you for yo\U' attention to this important matter. 

~ d~---S-in-cerely, 
C.:t..tcY~ 

Adam Kinzinger 
Member of Congress 

ToddRokita 
Member of Congress 



r.~.16. 2011 2:48AM 

~~~ 
Member of Congress 

V~. 
Tim Scott 
Member of Congress 

Bill .Flores 
Member of Congress 

Member ofCongress 

Bob Gibbs · 
Member of Congress · 
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· igi1ess 

~~d TeITiASeW6il . 
Member of Congress 

·.~ 
'"1:1ick Mulvaney . 

Member of Congress 

can· 
· of Congress 
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&Q.Q_~ 
Reid Ribble . 
Member of Congress . 

' 

~~I/ A~ U1lllclCC7 . 
Member of ·congress 
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Randy Hultgren 
Member Of Congress 

~~~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Robert J. Dold 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dold: 

FEB 2 3 2011 
THE ADMINISTRATOR 

The 1990 amendments to the Clean Air Act directed the Environmental Protection 
Agency to issue emissions standards for hazardous air pollution from large stationary sources, 
including industrial, commercial, and institutional boilers and process heaters ("boiler air toxics 
standards"). I am writing to update you on the Agency's long-overdue work to carry out that 
Congressional mandate. 

The EPA finally proposed boiler air toxics standards for public comment last June. After 
another eight months of work, and in order to comply with an order issued by the U.S. District 
Court for the District of Columbia, the Agency issued the boiler air toxics standards two days 
ago. As explained below, however, existing sources will not need to make any changes 
immediately. 

A large number of businesses and other institutions submitted comments on the proposed 
standards that the EPA published last June. Those comments contained voluminous data that the 
Agency did not have at the time it crafted the proposal. The new data has proved highly relevant 
to the EPA' s essential tasks of ( 1) organizing the multitude of boilers and process heaters into 
appropriate subcategories and (2) calibrating the standard for each subcategory to the emissions 
control that well-performing existing facilities within it are achieving already. 

Consequently, the standards that the EPA just issued reflect significant changes that the 
Agency made to the original proposal. For example, the EPA -

• has established a solid-fuel boiler subcategory in recognition of the lack of clear technical 
distinction between boilers that bum coal and boilers that bum biomass; 

• has provided additional flexibility for existing biomass boilers by increasing the carbon 
monoxide limit and establishing work practice standards for startups and shutdowns; 
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• has ensured that the standards for all of the various air toxics can, in practice, be met by 
an individual unit, even though the Agency followed its historical approach of calculating 
minimum standards on a pollutant-by-pollutant basis; and 

• has reduced compliance costs by requiring tune-ups, in lieu of setting numeric emission 
limits, for boilers and process heaters that use natural gas (or other gaseous fuels - from 
refineries, landfills, or other sources - that meet mercury and hydrogen sulfide 
specifications similar to those of natural gas). 

Changes such as those listed above render the issued standards about half as costly to 
meet as the proposed ones would have been. The issued standards nonetheless will protect 
enormous numbers of American adults and children from harm by reducing their exposure to air 
toxics such as mercury and lead, which have adverse effects on IQ, learning, and memory. 

The health benefits are particularly important for people living in communities close to 
the affected facilities. The analyses accompanying the standards find that for every dollar spent 
to comply with the standards, the public will receive at least fifteen to thirty-six dollars in health 
protection and other benefits. The standards will also reduce concentrations of ozone and fine 
particles, thereby avoiding, in the year 2014 alone -

• 2,500 to 6,500 premature deaths; 
• 1,600 cases of chronic bronchitis; 
• 4,000 nonfatal heart attacks; 
• 4,300 hospital and emergency room visits; 
• 3,700 cases of acute bronchitis; 
• 78,000 cases of respiratory symptoms; 
• 310,000 days when people miss work or school; 
• 41,000 cases of aggravated asthma; and 
• 1,900,000 days when people must restrict their activities. 

Finally, it is important to note that, even when the EPA does not count the jobs created in 
manufacturing and installing pollution control equipment, the Agency estimates that the new 
standards will, on balance, create 2,200 new jobs. 

I am proud of the work that the EPA has done to craft protective, sensible standards for 
controlling hazardous air pollution from boilers and process heaters. The standards reflect what 
industry has told the Agency about the practical reality of operating these units. I am also, 
however, sensitive to the fact that the standards issued earlier this week are substantially 
different from the ones on which the public had an opportunity to comment last year. To the 
extent that the standards contain provisions that stakeholders could not have anticipated based on 
the proposal, the public deserves an opportunity to comment on those changed provisions. The 
additional comments will give the EPA a means of ensuring that it has not, in changing the 
proposed standards substantially, effectuated any results that the Agency did not anticipate or 
intend. 



Therefore, the EPA will solicit and accept comments from members of the public who 
would like the Agency to reconsider aspects of the standards that have changed significantly and 
unexpectedly from the proposal. Existing sources are not required to comply with the standards 
until three years after they become effective, and parties may request that the EPA delay the 
effective date as part of the reconsideration process. 

I hope that this update has been helpful. If you have any questions, please do not hesitate 
to contact me or to have your staff contact David Mcintosh, the Associate Administrator for 
Congressional and Intergovernmental Relations, at (202) 564-0539. 



([ongre~~ of tbe llntteb ~tate~ 
.,ouge of l\tpugentatibeg 
•agbington, 11Il~ 20515 

November 18, 2011 

The Honorable Lisa Jackson 
Administrator 
United States Environmental Protection Agency 
Ariel Rios Building, Mail Code 1001A 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

I ' ' ,' : 

In the January 19, 2011 Federal Notice announcement, your agency issued a Proposed Order to 
withdraw the tolerances for residues of sulfuryl fluoride (SF) on food and cancel associated uses 
by 2014. This Proposed Order concerns the agricultural industry, as it has spent considerable 
resour~es and time over the past sixteen years transitioning to sulfuryl fluoride. 

Sulfuryl fluoride has been adopted by the agricultural industry as a means to control pests in a 
variety of food commodities including dried fruits, tree nuts, c0coa, coffee, seeds, and grain 
milling, food processing, handling and storage facilities. Its use has been strongly encouraged by 
the EPA as an alternative to methyl bromide and many of these sectors are now 100 percent 
dependent on its use. 

We are concerned about the impact this Proposed Order will have on the U.S. food and 
agriculture industries. As members of the agricultural community, we take great interest in 
policies that affect America's agriculture economy and product~rs. We would ask that you 
provide answers to the following questions: . · .. 

As a function of the aggregate risk associated with fl~oride, what pon:ion of that ri~k is 
attributed to SF? 

What percentage of aggregate fluoride exposure risk cromes from all food-related uses of 
SF? Conversely, what percentage of fluoride exposure comes from individual additional 

. sources? 
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Considering the aggregate risk of fluoride, what publk health benefits will be observed 
by withdrawing the tolerances for resides of SF on food and canceling its associated 
uses? 

Please outline all agronomic benefits associated with SF, including its use as an 
alternative fumigant to methyl bromide. 

How does the withdrawal of food tolerances for SF impact our obligetions under the 
Montreal Protocol? (Please provide a complete list of all alternatives to methyl bromide 
and SF including their associated costs and benefits.) 

In a January 10, 2011 EPA Public Announcement, the EPA noted "Use of sulfuryl fluoride 
is responsible for a tiny fraction of aggregate fluoride expo::ure ... Elimination of sulfuryl fluoride 
does not solve, or even significantly decrease, the fluoride nggregate exposure problems 
identified earlier." Has the EPA since found credible scientific data that contradicts this 
previous statement? 

Please provide a complete list of administrative options available to you short of a phase
out of this food safety tool. 

Because other statutory provisions are available to address public he4Jth exposures, why 
has EPA not excluded drinking water, beverages and dental treatment exposures from the 
aggregate exposure assessment for SF? 

Before this proposal moves forward, it is important that we consider and understand the impact it 
will have on the agricultural industry. Thank you for your attt.•ntion to this matter and we look 
forward to your response. 

Sincerely, 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Robert Dold 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dold: 

FEB - 6 

OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

Thank you for your letter of November 18, 2011, to U.S. Environmental Protection Agency 
Administrator Lisa P. Jackson, regarding EPA's proposal to withdraw food tolerances of sulfuryl 
fluoride and its potential impact on the agricultural community. I am responding on behalf of the 
agency since my office is responsible for regulating pesticides. 

In March 2006, the National Research Council (NRC) of the National Academies of Science 
(NAS) released a review of fluoride in drinking water that recommended that EPA update its 
fluoride risk assessment to include new data on health risks and better estimates of total 
exposure. To address these recommendations, EPA's Office of Water (OW) completed new 
assessments that consider health effects data on skeletal and dental fluorosis and updated 
exposure estimates to reflect current conditions. EPA will consider these scientific assessments 
along with other relevant information in making a determination of whether to lower the 
maximum amount of fluoride allowed in drinking water, which is set to prevent adverse health 
effects. 

These assessments also provide the basis for EPA' s proposal to withdraw tolerances (legal 
residue limits on food) for the pesticide sulfuryl fluoride, a fumigant that breaks down into 
fluoride and is commonly used in food storage and processing facilities. EPA's Office of 
Pesticide Programs (OPP) built upon the work of OW by updating its human health risk 
assessment for sulfuryl fluoride using the new OW dose-response and relative source 
contribution documents and the more sensitive health endpoint of severe dental fluorosis, as 
recommended by the NRC. The work to reassess the risks from sulfuryl fluoride is part of the 
agency's response to objections filed in 2004 by the Fluoride Action Network (FAN), 
Environmental Working Group, and Beyond Pesticides in exercise of their statutory rights to 
seek administrative review of the original establishment of the sulfuryl fluoride tolerances. 

As noted in your letter, EPA recognizes that sulfuryl fluoride is an important replacement for 
several post-harvest uses of methyl bromide and that many industries that previously relied on 
methyl bromide now depend on sulfuryl fluoride. For these reasons, EPA is proposing to allow 
several years for users to develop new treatment options. Under EPA's current proposal, 
tolerances for uses currently lacking alternatives would remain in place for three years following 
the issuance of the final decision. In the interim, EPA will work with users of sulfuryl fluoride to 
identify potential alternatives and work collaboratively with other government agencies to 
address fluoride comprehensively. 
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At each stage of its fluoride review process, EPA has worked closely with the other federal 
agencies that have an interest in fluoride. EPA plans to continue this approach as it moves 
forward. In addition, the comment period on EPA' s proposed decision on sulfuryl fluoride closed 
in July 2011, and EPA is currently reviewing and considering all of the comments received. 
Many provide new details about the feasibility, expected costs, and anticipated timelines for 
transitioning to treatment methods other than sulfuryl fluoride and methyl bromide. The agency 
will fully consider this information before reaching a final decision on the sulfuryl fluoride 
tolerances. As always, EPA remains committed to using sound science to protect public health 
and the environment. 

Your letter asks EPA to answer eight specific questions about fluoride and sulfuryl fluoride. 
Detailed answers to those questions are provided in the enclosure to this letter. 

Again, thank you for your letter. If you have further questions, please contact me, or your staff 
may call Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 566-2753. 

Sincerely, 

Enclosure 



Question 1: As a function of the aggregate risk associated with fluoride, what portion of 
that risk is attributed to SF? 

EPA estimates that fluoride exposure from sulfuryl fluoride accounts for between 2-5% of total 
aggregate fluoride exposure. Estimates of aggregate fluoride exposure depend on a number of 
factors, including the frequency with which people brush their teeth, how much drinking water 
they consume, the concentration of fluoride in their drinking water, and the age group of interest. 
These factors result in a range of aggregate exposure estimates and, therefore, a range in the 
relative contribution attributable to sulfuryl fluoride. 

Question 2: What percentage of aggregate fluoride exposure risk comes from all food
related uses of SF? Conversely, what percentage of fluoride exposure comes from 
individual additional sources? 

In assessing exposure to fluoride from the use of sulfuryl fluoride, OPP separately examined 
direct food fumigation and structural fumigation. While the structural fumigation does not target 
food commodities for treatment, residual amounts of food left in the structure may be 
inadvertently treated with the fumigant. As such, both direct food fumigation and structural 
fumigation are considered "food uses" and there is therefore no significant difference between 
Questions 1 and 2. 

Question 3: Considering the aggregate risk of fluoride, what public health benefits will be 
observed by withdrawing the tolerances for residues of SF on food and canceling its 
associated uses? 

Withdrawal of the sulfuryl fluoride tolerances will not result in aggregate fluoride exposure 
falling below the level of concern for all individuals that are currently over-exposed. In 
communities where EPA has estimated that average chronic fluoride exposures exceed the safe 
dose for fluoride, there is a distribution of different exposure values for different individuals that 
depends on a variety of factors including amount of fluoride dental products used and drinking 
water consumption. For individuals whose exposure only marginally exceeds the safe dose, the 
contribution of fluoride from sulfuryl fluoride residues may be the difference between safe and 
unsafe exposure. 

Question 4: Please outline all agricultural benefits associated with SF, including its use as 
an alternative fumigant to methyl bromide. 

Sul fury I fluoride is the primary alternative to post-harvest uses of methyl bromide. It is used to 
control stored product pests in cereal grains (e.g., wheat, com, and rice, and the mills that process 
these grains), tree nuts (e.g., walnuts, almonds), dried fruits (e.g., raisins, dried plums); dried 
legumes (e.g., garbanzo beans, black-eyed peas), cocoa beans, and coffee beans. These pests 
infest not only the foodstuff but also food handling and food processing structures, so sulfuryl 
fluoride is also used for fumigation of food handling and processing facilities and food 
warehouses. 

Sulfuryl fluoride is applied by Precision Fumigation™, a program that determines the minimum 
gas necessary by taking into account the pests, temperature, half-life, volume, and desired level 
of control. Like methyl bromide, sulfuryl fluoride can accommodate the rapid fumigation time 
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needed by the tree nut industry during peak harvest. Commodities often become infested with 
insects during storage. Similar to methyl bromide, sulfuryl fluoride kills the insects quickly and 
without corrosion to electronic or electrical equipment. 

The one fu~igant other than sulfuryl fluoride currently available for direct commodity 
fumigations is phosphine. It requires a longer exposure time than sulfuryl fluoride and is 
corrosive to copper and silver metals and their alloys. There is no other chemical available to 
fumigate structures such as mills, food processing facilities, or food warehouses. Without 
sulfuryl fluoride or methyl bromide, mills and food processing facilities have only heat as a 
potential option to control their pests. 

Question 5: How does the withdrawal of food tolerances for SF impact our obligations 
under the Montreal Protocol? (Please provide a complete list of all alternatives to methyl 
bromide and SF including their associated costs and benefits.) 

The withdrawal of food tolerances for SF would have no impact on U.S. obligations under the 
Montreal Protocol. Methyl bromide is an ozone-depleting pesticide whose production and import 
was phased out in developed countries under the Montreal Protocol and the Clean Air Act in 
2005, apart from limited exemptions. The critical use exemption allows for the continued 
production and import of methyl bromide when the Parties to the Protocol agree there are no 
technically and economically feasible alternatives available and where the lack of methyl 
bromide would result in a significant market disruption. EPA fully supports our nation's 
commitment to phase out methyl bromide and comply with its obligations under the Montreal 
Protocol. 

The costs and benefits of methyl bromide and sulfuryl fluoride for post-harvest fumigation 
(structures and commodities) are comparable; application costs and efficacy are similar though 
there is evidence to suggest that sulfuryl fluoride is less effective on insect eggs and methyl 
bromide gas is now nearly twice as expensive as sulfuryl fluoride per pound. 

If neither methyl bromide nor sulfuryl fluoride were available for fumigating mills and food 
processing facilities, the only other technically feasible option would be heat treatment to 
disinfest these structures. If facilities choose to have a contractor conduct heat treatments, the 
cost of disinfesting structures would be significantly higher than fumigation with either 
fumigant. If the facilities chose to purchase their own heaters and equipment and train their own 
personnel to conduct the treatments, the long-term cost would be much lower and comparable to 
methyl bromide or sulfuryl fluoride fumigation but successful transition could take years. It 
should also be noted that some older mills might not be able to transition to heat treatment 
because the heating and cooling process could damage the buildings. Without methyl bromide or 
sulfuryl fluoride, these structures would be left with no disinfestation options. 

If neither methyl bromide nor sulfuryl fluoride was available for fumigating commodities (e.g., 
tree nuts, dried fruit, cocoa beans), the only technically feasible alternative for these uses would 
be phosphine. Phosphine is less expensive per fumigation but takes nearly five times as long to 
be effective. For commodities that require fast fumigation times at harvest (e.g., walnuts) or 
because of their location (e.g., cocoa beans in a warehouse) this would necessitate the purchase 
of additional fumigation chambers or additional warehouse space, which would be a costly initial 
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investment and may not be possible for all operations since additional space to store the 
chambers would be necessary. In addition, some commodities (e.g., dates) cannot accommodate 
the additional time required by phosphine due to freshness issues. 

Question 6: In a January 10, 2011 EPA Public Announcement, the EPA noted "Use of 
sulfuryl fluoride is responsible for a tiny fraction of aggregate fluoride 
exposure ••. Elimination ofsulfuryl fluoride does not solve, or even significantly decrease, 
the fluoride aggregate exposure problems identified earlier." Has the EPA since found 
credible scientific data that contradicts this previous statement? 

To date, EPA has not found data that contradicts the referenced statement. But EPA is currently 
reviewing and analyzing public comments that were received on the proposed order to withdraw 
sulfuryl fluoride tolerances, which contained the cited statement. 

Question 7: Please provide a complete list of administrative options available to you short 
of a phase-out of this food safety tool. 

Section 408(b)(l)(A) of the FFDCA directs EPA to "modify or revoke a tolerance if the 
Administrator determines it is not safe." In the proposed order on the sulfuryl fluoride tolerance 
objections, EPA concluded that these tolerances were not safe. In comments on that proposal, 
one commenter provided a number of legal arguments, designated as "administrative options," in 
support of the conclusion that the sulfuryl tolerances do meet the safety standard. Included as an 
administrative option was the assertion that it is appropriate to interpret section 408's safety 
standard as having an exception for pesticides posing a de minimis risk. Another administrative 
option cited by that commenter was that EPA could create an extraordinary circumstances policy 
that would permit retention of the sulfuryl fluoride tolerances. EPA is closely examining these 
arguments in reviewing the comments submitted on the proposed order. 

Question 8: Because other statutory provisions are available to address public health 
exposures, why has EPA not excluded drinking water, beverages and dental treatment 
exposures from the aggregate exposure assessment for SF? 

FFDCA section 408 requires EPA to aggregate and cumulate exposures to pesticides and other 
related substances. EPA is aware of no exception to these aggregation and cumulation 
requirements in circumstances where the other related substance is regulated directly under 
another federal statute. As noted above, however, in our answer to question 7, one commenter 
has argued that there are some circumstances where EPA is not required to aggregate pesticides 
and non-pesticidal substances. EPA is closely reviewing these arguments in reviewing the 
comments submitted on the proposed order. 
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<rnugrc1ts nf t11c l1uitc() states 

The Honorable Gina McCarthy 
Administrator 

Mlasl1it1gton, DC£ 2ll515 

September 28, 20 I 6 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington. D.C. 20460 

Dear Administrator McCarthy, 

As Members of Congress committed to the restoration the Chesapeake Bay, as well as the 
region's rivers and streams, we are very concerned about a potential tederal funding shortfall of 
$150.000 for the annual submerged aquatic vegetation (SA V) survey. This aerial survey of the 
entire Bay and its tidal tributaries has been conducted every year since the l 980's and provides a 
critical snapshot and benchmark for the health of the Ray. There arc concerns that the 
Chesapeake Bay Program will cut this survey from annually to biennially, which we believe 
would be a mistake. 

The restoration of SA V, or sea grasses, is a critical indicator of the success of the Bay restoration 
efforts. Sea grasses are essential to the health of the Bay. They filter harmful pollutants and 
provide critical habitat and food for fish. blue crabs, waterfowl and other species. One ambitious 
goal is to restore water clarity enough to support 185,000 acres of SA V, and this survey is the 
only mechanism to measure that. Furthermore, the Chesapeake Hay will not he removed from the 
Clean Water Acf s List of Impaired Waters until this goal is met for three consecutive years. 

The cost for the SA V survey in 2016 is $687 ,000. The U.S. Environmental Protection Agency 
(EPA) has committed $360,000 toward its completion. Virginia state.agencies will provide 
$I 32,000 and $45,000 will be provided by Maryland. This totals $53 7,000, leaving a shortfall of 
$150.000 in FYI6 funds to complete the survey an<l analyze the data. 

The survey is used for permitting and regulatory work, and to gauge Bay health and impacts on 
fish and wildlife. The survey receives direct funding from only one federal agency, the 
EPA. EPA has filled the gap as other agencies have reduced or eliminated their funding. The 
following federal agencies have eliminated their contributions while still utilizing data from the 
survey to fulfill their regulatory role in the Bay: 

• U.S. Am1y Corps of Engineers - Eliminated all funding supp011- last funding amount 
was $85,000 in 2012. 
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• U.S. Fish & Wildlife Service - Eliminated all funding support last funding amount 
was $35,000 in 1998. 

• National Oceanic and Atmospheric Administration - Eliminated all funding support-
last funding amount was $20,000 in 2014. 

We appreciate that the EPA has partially filled the funding gap left by others in the past. We 
hope those federal agencies that benefit from this study will fulfill their responsibilities toward 
our shared Chesapeake Bay restoration efforts and restore funding to this critical program in FY 
16 and in future years. 

If this survey is allowed to lapse, or become reduced in size, federal and state regulators will be 
without critical data to detcnnine permit issuance, regulatory decisions, and management actions. 
A key measurement of whether the Bay is getting better, or worse, will be lost, and actions 
necessary to stem any decline will he delayed without this key information. We urge you to 
ensure that this does not happen and that your agency will, at a minimum, restore funding to the 
levels that you last contributed to this program. Thank you and we look forward to your 
response. 

Gerald E. Connolly 
Member of Congress 

~#J 
Eleanor Holmes Norton 
Member of Congress 

Sincerely, 

~---
John K. Delancy 
Member of Congress 

Member of Congress 

It/ (f//(_~ .i r'"M.v'71L 
Matt Cartwright ~J~ -
Member of Congress 



cc: The Honorable Gina McCarthy, Administrator, Environmental Protection Agency 
The Honorable Daniel M. Ashe, Director, U.S. Fish and Wildlife Service 
The Honorable Kathryn D. Sullivan, Lnder Secretary of Commerce for Oceans and 
Atmosphere and NOAA Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Ill 

The Honorable John K. Delaney 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Representative Delaney: 

1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 

CCT ?. 1 2Jiil 

Thank you for your letter concerning funding for the annual submerged aquatic vegetation 
(SAY) survey for the Chesapeake Bay. We agree SAY abundance is a critical indicator of the success 
of Bay restoration efforts and thank you for acknowledging the ongoing commitment of the 
U.S. Environmental Protection Agency (EPA) toward funding this critical survey. 

The Chesapeake Bay Program partnership's SAV Workgroup will be sponsoring a workshop in 
March 2017 focused on the SAY Aerial Survey and the corresponding SAY Ground Survey. There are 
four objectives of this Partnership workshop: 

• Compile a comprehensive listing of the full array of restoration, protection, permitting, 
compliance, enforcement, public communication, and state water quality standards 
attainment assessment decision-making needs; 

• Detennine exactly what SAY aerial and ground survey data (e.g., areas of SAY beds, SAY 
species identifications) and products (e.g., maps, photographic imagery) are required to 
support the compiled list of needed management decisions; 

• Develop a series of alternative SA V aerial survey and ground survey designs which can 
produce data and products required by local, state and federal decision makers; and 

• Reach agreement on a long-tenn funding strategy to sustain the SA V aerial survey and 
ground survey for decades, clearly defining funding roles for all agencies and organizations 
which directly and indirectly benefit from the two surveys. 

The outcomes and recommendations from the workshop will be presented for final decisions to 
the partnership's Management Board, which includes representatives from all the signatory jurisdictions 
along with federal agency partners. We will keep you infonned as we go through this process. 
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Thank you for your ongoing support of the Chesapeake Bay restoration efforts. If you have any 
questions, please do not hesitate to contact me or have your staff contact Mrs. Linda Miller, EPA's 
Maryland Liaison, at 215-814-2068. 

Al-11~ 
Shawn M. Garvin 
Regional Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

The Honorable John Delaney 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Delaney: 

MAR 2 1 2014 .-.)~FJCE •:.:F 
,:..!F ANC q_Ac;,:...::·y~ 

On behalf of the U.S. Environmental Protection Agency, it is my pleasure to inform you that 
Montgomery County Department of Environmental Protection, Northeast Maryland Waste Disposal 
Authority, and Covanta Montgomery, Inc., located in Dickerson, Maryland, have been selected for a 
Clean Air Excellence Award for their project Montgomery County Resource Recovery Facility. We 
received almost 70 applications, and this project was chosen by the EPA's Office of Air and Radiation 
for its impact, innovation and replicability. 

We would like to invite you to attend the 2014 Clean Air Excellence Awards Ceremony, which will be 
held on the evening of Wednesday, April 2, 2014, from 5:30 pm to 7:30 pm at the Crowne Plaza Hotel 
in Crystal City, Virginia. Along with others, I will be presenting the awards. 

The Clean Air Excellence A wards Program recognizes and honors outstanding and innovative efforts to 
achieve cleaner air. The program was recommended to the EPA by the Clean Air Act Advisory 
Committee, which advises the EPA on policy issues related to the Clean Air Act. 

We hope you will be able to join us in congratulating the winners from your state for their innovative 
projects that are helping us to achieve cleaner air. If you have any questions, please contact me or your 
staff may contact Jenny Craig of my staff at (202) 564-1674 or craig.jeneva@epa.gov. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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June 30, 2014 

The Honorable Gina McCarthy, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave 
Washington, DC 20460 

Dear Administrator McCarthy: 

We write to encourage you to seriously consider approving ethanol 
produced from winter barley as an advanced biofuel. Barley is grown in the 
Chesapeake Bay region as a winter cover crop. It is planted in the fall after 
com or soybeans to use any remaining nutrients from the previous crop, 
helping to prevent nutrient runoff into the Chesapeake Bay. With an ethanol 
plant in Hopewell, Virginia, expected to begin operation later this year, a 
determination that winter barley-to-ethanol is an advanced biofuel would help 
develop a new domestic fuel source, improve water quality, and generate 
economic benefits for Maryland's agricultural economy by creating a market 
for this highly effective winter cover crop. 

For nearly two decades, Maryland grain farmers have provided financial 
support to small grains experts at Virginia Tech to develop barley cultivars with 
improved biofuel related traits. We understand that spring barley ·may not 
meet the standards for advanced biofuels, so we encourage you to 
consider winter barley separately. Approval of winter barley as an 
advanced biofuel would help diversify the operation of the Hopewell 
plant and contribute to its success in producing alternative fuels. 

With environmental advantages as a biofuel feedstock and side benefits 
for Chesapeake Bay revitalization efforts, we believe EPA should have a strong 
interest in finalizing the status review of winter barley for ethanol. 

Sincerely, 

BARBARA :MIKULSKI 
United States Senator 

PR1NTEO ON RECYCLED PAPER 



BENJAMIN L. CARDIN 
U · d States Senator 

CHRIS VAN HOLLEN 
Member of Congress 
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The Honorable Gina McCarthy 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Delaney 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Delaney: 

AUG 1 8 2014 
OFFICE OF 

AIR AND RADIATION 

Thank you for your June 30, 2014, letter to U.S. Environmental Protection Agency Administrator Gina 
McCarthy regarding the EPA's evaluation of winter barley as an advanced biofuel under the Renewable 
Fuel Standard (RFS) program. The Administrator has asked me to respond on her behalf. 

Our preliminary evaluation of renewable fuel derived from barley was published in the Federal Register 
on July 23, 2013, as part of a notice of data availability (NODA) which initiated a thirty day period of 
public notice and comment. We received a number of significant comments that represented a range of 
differing opinions from industry during this period including comments from Vireol Bio Energy Ltd, the 
company that owns the Hopewell, VA ethanol plant. We also received comments regarding barley's 
potential to improve water quality. 

We are now in the process of carefully considering the comments received on the barley NODA. Since 
the close of notice and comment, we have had multiple productive conversations with the owners of the 
Hopewell plant regarding their unique circumstances. We remain fully engaged with these stakeholders 
and will continue to consult with them as we move forward towards a final determination. As we have 
done throughout the petition evaluation process, we will continue to consult with a variety of 
agricultural experts in the areas of winter barley cultivation, marketing, and renewable fuel production. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 
haman.patricia@epa.gov or (202) 564-2806. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



JOHN K. DELANEY LAL \ 3-oco- 2543 1532 loP«1woRTH Housf Oma DullOINo 
WASHINGTON, DC 20611> Clm 01STR1Cr, MAAYLA110 

<Congress of tbe llniteb ~tates 
J$ou~e of l\epre~entntibe~ 
tllasbfnuton, DC. 20515-2006 

February 19, 2012 

Mi·. Craig E. Hooks 
Assistant Administrator 
U.S. Environmental Protection Agency 
Office of Administration and Resources Management 
Washington, DC 20460 

Dear Mr. Hooks: %--u 

{202) 22ti-272 I 

I am writing you on behalf of my constituent, Mr. _ ) who contacted my 
. gffice to enlist assistance in finalizing his case for retroactive military leave pay. Mr. 
~ i-~ V : previously worked through Congressman Van Hollen's office regarding this 
·issue. 

Please review the enclosed documentation and reply to my Field Representative, Diana 
Modelsld, 301-197-6043, diana.modeJski@maiJ.house.gov. 

Thank you for your cooperation in this regm'd and for youl' efforts on behalf of Mr. 
Gasque. 

JKD:dcm 
Enclosure 

JOHN K. DELANEY 
Member of Congress 

PAINTED ON RtCYClCO PAHA 
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CONGRESSMAN JOHN K. DELANEY 
PRIVACY RELEASE 

The Privacy Act of 1974, Title 5, U.S. Code Section 552a, provides that as of September 27, 
1975, disclosure of Information of a personal or confidential nature of an indlvldual will no longer 
be released to third parties without written consent of the Individual concerned. Therefore, I 
hereby grant Representative John K. Delaney my written permission to interced~ on my behalf. I 
also duly authorize that any Information which Is contained In my records and necessary to 
provide a substantive response may be dlsclosed to Representative Delaney. 

Name·t.\/Ms./Mrs./Dr_._ u O~l{-
Addresa: _ ___;;;....;.... _________ _ 

Emall Address: 
\J 

Telephone Numbers: Home: ---------

Work: 

Mobile: 1, K_ ._, l{' 
Fax: 

PLEASE STATE THE NATURE OF YOUR REQUEST, PROBLEM OR COMPLAINT ON WHICH YOU 
WOULD LIKE ASSISTANCE. PLEASE BE SPECIFIC AND, IP NECESSARY, ATTACH A SHORT 
LETTER AND COPIES OF ANY RELEVANT DOCUMENTS OR NOJICES 

~WE° A-T1.+c.H6C> 

Social Security Number: 

Case Number: ___ ....,-________ _ 

Date of Birth:_--'-1 _Ll-K J~ 
I authnd.76' Iha ORice of Cong~an John K. DelaneY. make Inquiries on my behalf: 

-,----~2i,,...;i....f_o/(_p I IS 13 
Signature I Oa 

PL ASE RETURN THIS SIGNED FORM AND ALL SUPPORTING MATERIAL TO: 

Rep. John K. Delaney 
1632 Longworth House Office Building •Washington, DC 2061& •FAX: 202-226-2193 



Modelski, Diana 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Good morning Mr. Holding, 

Officer and Gentleman 
Wednesday, January 16, 2013 11:28 AM 
Holding, Sonny 
RE: Your case file has been transfered to Congressman John Delaney. 
Privacy Release_OelaneyJpg 

Thank you for your assistance in this matter. The chronology started on 10/18/12 with my e-mail message to 
Congressman Van Hollen's office. A letter from his office went to EPA dated 10/23/12. EPA-HR provided a 
response to EPA-HQ, Office of Administration and Resource Management dated 11/30/12, and the OARM 
provided a response to Congressman Van HoJlen's office dated 12/11/12. On 12/17/12 I received an e-mail 
message from Congressman Van Hollen's office with a copy of the response letter from EPA. I provided a 
rebuttal to Congressman Van Hollen's office on 12/J 8/12 in reference to the EPA-HR letter and its 
inaccuracies. 

On 12/18/12 Congressman Van Hollen's office sent a second inquiry to EPA requesting infonnation be clarified 
since there were clearly misrepresentations. On 1/7/13, I received an e-mail 1nessage from my supervisor who 
attached a copy of a response letter addressed to Congressman Van Hollen with no date, or signature 
acknowledging that I should receive my military leave retroactively for the 4 years and that I should be paid for 
the leave since I have been medically retired. I am not sure if that letter was actually sent to Congressman Van 
Hollen. 

To date, I have not received my retroactive military leave nor have I been paid for it. The other issues are the 
necessary updates in the personnel system that reflect my military status and l 0 point veterans preference, and 
promotion considerations, (GS-12 and GS-13), while I was on active duty. 

I have attached the signed privacy release statement. Please provide me with a copy oftlie response letter from 
EPA acknowledging retroactive reinstatement of my military leave, if it exists. 

Thanks again, 

-iJ_)J 

From: fulluw.Holdingf79mail .house.gov 
To: 
Subject: Your case file has been transfered to Congressman John Delaney. 
Date: Tue, 15 Jan 2013 17:49:08 +0000 

Charles, 

We have received your casework file on transfer from Congressman Van Hollen's office. Before we can begin 
work on your case, we are going to need a Privacy Release Agreement from you. I have attached one to this 
email. Once signed, you can scan it and email it back to me or fax it at 202-225-2193. 

1 



DISTRICT OFFICE OF 
CONGRESSMAN CHRIS VAN HOLLEN 

51 Monroe Street, Suite 507 
Rockville, MD 20850 

Phone: (301) 424-3501 Fax: (301) 424-5992 

Date: 1/812013 

· To: Mr. David Mcintosh 

Pax: (202) 501-1519 Phone: (202) 564-5200 

From: Lindsay Camaeho 

Re: · Congressional Inquiry- Mr •. 

Attention: Christina Moody 

Dear Ms. Moody: \J-

I am glad that we were ablo to discun Mr. ~ oaao earlier today. I have attached a 
copy of tho letter that ho provided our office regarding his concems with tho BP A's 
response dated December 11, 2012. I am enclosing a copy of tho rcspomo and tho 
attached internal memorandum. l.Q 

'ti- v 

Congressman Van Hollen would appreciate tho BPA roviowing Mr. _ conccms 
and advising him of its findings. Please lot mo lmow if you havo any questions. · 

Kind regards, 

Undlay Camacho 
Ofllce of Rep. Chrll Ven Hollen 
llndal,Y.camacho@mtll.hMIO,&OY 

Number of Pages: 5 (Including cover) 



Camacho, Llndny 

Subject: 

From1 Offlcler and Gentleman 
Sent: Tuesday, December 18, 2012 12:34 AM 
TO: Camacho, Undsay 
Ccicg 
subject: FW: Gasque 00214 

Hello again Ms. Camacho, 

It really is sad that a Government agency can be so mfa-Jnfonned when they havo access to all of my personnel 
actions and records. I am forwarding you a copy of the message to my supervisor providing him with a copy of 
my DD-214 which js evidence of all of my active duty timo from September 2008 until September 30, 2012. As 
you can see tho message below is dated l October 2012. Ms. Johnson statoa that someone requested a copy of 
my military orders, no request carno to me verbally or in writing or I would have gladly provided the 
documentation. My complete set of orders were provided to my supervisor, Bill Lon& on 10/19/11 who 
confinned receipt l 0/24/11 via e-mail. A follow up . 
DD-214 was provided l October 2012 verifying the 4 years of active duty, also requesting that he forward the 
DD-214 to personnel (sec e-mail below). 

Ms. Johnson states that I was given IS days and 22 days of military leave to usc during that fiscal year. 
Interesting, I was told that I could not usc my military leave while on active duty bccauao the 15 days was 
authorized for annual inactive duty trainina for my reserve duty. I have been on Leave Without Pay for 4 years, 
why would I not uso those leave days if I bad access to them? It is simple, while on active duty you acruo 2.S 
days of leave per month. By law, a Government employee can not double-dip, meaning you can not earn and 
use mJHtary leave &om two Government agencies at tho aamo time Dor can you. work for two Oovermncnt 
entities at the nmc time and draw dual benefits. According to the USBRRA law I lhould receive 15 days and 
22 days of military leave each year. The IS days because I am a reservist, and tho 22 days because of my active 
duty time in support of tho war. 

According to my current military leave balance I havo 240 hours which translates to 30 days of military leave. 
Based on Ms. Johnson's calculation I should have 300 hours reflecting on my leave and oaminp statement. I 
am not sure how she calculated .. a total of 66 days of military leave." 

Ma. Johnson states that she has "spoken to my supervisor, David Rowson and he had not considered me for 
promotion since 2005". Well, that would mako perfect sonao because David Rowson hu not been my 
supervisor since 2004. Bill Long hu been my supervisor from January 2004 to the present. So again Ms. 
Johnson hu mfs-infonnatlon. Not only doea S CPR 353.106 apply, but 353.107 and 353.108 arc applicable as 
well. 

I am not requesting anything unreasonable and I h~vo supporting documentation for every statement that J have 
made. Some of the statements that Ms. Johnson has mado are absolutely false and have no basi1. And it took 
them 2 months to como up with this fnfonnation that fa so far from the truth. This is really insulting. 

Thank you again for your support on these issues. PJeaso convey tho "truth" to Congressman Van Hollen. 

~ x_~LR 
1 



UNITID 8TAT!8 ENVIRONMENTAL PROTECTION AGl!HCY. 
WASHINGTON, D.C. 20480 

Tho Honorable Cbri1 Van Hollen 
Member, U.S. Houao of &epreaentativel 
51 Monroe Street, Suite S07 
llodMlle, MD 20850 

Dear Congrenman Van Hollen: 

DEC 1 t 2012 

[1'1. . .: (-. i .-~ 1; ~ r·ri r;: ~;.,.:;i~/1:.-:IO: 
DEC 2 8 ~llil 

{j.) . .R 
TbaDk you for your letter dated October 23, 2012 on behalf Of JOU!' oomtituent, Mr, 
who requested military leave and promotions while on acdvo duty &om September 19, 2008 thru 
September 20, 2012. 

u \J- . 
Al required, Mr. U-- _ provided tho BPA'• human relOUl'CU center with hit official military orders 
recalling him to active duty in support of Operation Iraqi Preedom, etrective September 19, 2008. Tho 
orders covered 400 days of aupport tbr which ho received a 1s:day credit of military leave awarded to 
those on active duty, and an additional 22-day credit of military leave awarded to those in support of 
Operation Iraqi Freodom. Mr. likl£ bu been advilOd to provide military orders for the entire &dive 
duty period to receive a ~day creoit of military leave per calendar year or active duty. 

Hmployeea are to be considered for promodont even if they ate on active duty. Mr. · tf J.P received bis 
witbin-grado increases u projected on January 17, 2010 and January IS, 2012. Since employees in 
caroor ladder• ate not automatically entitled to career ladder promotions, Mr f( .. l.J ii encouraged to 
diaeut1 any promotion expectations with hi11UJ>ervi.aor. . . 

Again, thank you for your letter. If you have ftuther queidona, please contact me or your staff" may eall 
Christina Moody in the Office of Congreaaional aod Intergovommental llelations at (202) 564-0260. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John K. Delaney 
Member, U.S. House of Representatives 
6 West Washington Street 
Suite 210 
Hagerstown, MD 21740 

Dear Congressman Delaney: 

APR 1 7 2013 

OFACE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

Thank you for your letter dated February 19, 2013 on behalf of your constituent, Mr. ' 
who requested assistance in finalizing his retroactive military leave pay. 

~J~ 
Mr timecards from 2008 to 2012 have been corrected and are being submitted to the Defense 
Financial Accounting System for the back pay calculation and processing .. 

Mr 6¥--~~ also raised concerns that the EPA's personnel system did not reflect his military status and 
IO point veterans' preference while he served on active duty. Based on the documentation Mr. t3X..., ((; 
provided, his personnel record was changed to reflect 5 point veteran's preference. Our human 
resources center has requested additional documents from him regarding his disability status; upon 
receipt of these, he will be notified and his personnel records updated accordingly. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
call Christina Moody in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-
0260. 

7:'jp_ 
CraJE. Hooks 
Assistant Administrator 

lntemet Addless (URL) • hllp:/1-.epa.gov 
~ e Printed with Vegelllblll Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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WASHINGTON, DC 20510 

March 14, 2014 

Mr. Shawn M. Garvin 
Regional Administrator 
US Environmental Protection Agency 
Region III 
1650 Arch Street 
Philadelphia, PA 19103 

Hon. Robert Summers 
Secretary 
Maryland Department of the Environment 
Air & Radiation Management 
Administration 
Docket 21·13 
1800 Washington Boulevard, Suite 720 
Baltimore, MD 21230 

RE: Modernization of Holcim (US) Hagerstown, MD Cement Plant (Docket: 21-13) 

Dear Administrator Garvin and Secretary Summers: 

We are writing in support of the modernization of the Hagerstown Plant proposed by 
Holcim (US) and to urge the State's Department of the Environment to expedite the review and 
issuance of a decision on the company's request for a permit to construct and a Prevention of 
Significant Deterioration (PSD) permit that are required for the planned improvements to the 
Hagerstown Plant under the New Source Review permits (NSR) section of the Clean Air Act. 
Our interest in this project is based on the substantial economic and environmental benefits that 
will accompany the modemiz.ation of this plant for the community of Hagerstown and Western 
Maryland more broadly. 

Over the last decade, Holcim (US) has invested more than $2 billion to upgrade and 
expand its U.S. facilities. The modernization of the Hagerstown Plant is the latest example of 
this sustained commitment The Hagerstown quarry and cement plant have been operating for 
more than 110 years. The modernization project will ensure that this fucility will continue to be 
a mainstay of Maryland's economy for many more years to come. The plant currently employs 
more than 90 people and contributes more than $30 million to the local economy annually. Up 
to 300 construction jobs will be created during the modernization project, and the operation of 
the upgraded plant will require the addition of several new jobs. 

The community will not only enjoy economic benefits from the modernization, but 
environmental ones as well. The modernization will enable the plant to achieve compliance with 
new federal air quality regulations. As a result, the upgraded plant will reduce its environmental 
footprint. Additionally, the plant will achieve considerably improved energy efficiency. 

-



The modernization project will enable the Hagerstown Plant to be a shining example of 
sustainability through economic investment and environmental performance in the State of 
Maryland. As such, we urge you to quickly review and issue a decision on the permits Holcim 
(US) has applied for so that construction to on the facilities needed for the Plant to achieve Clean 
Air Act compliance may move forward. 

-=~~~a~) 
Benjamin L. Cardin 
United States Senator 

John Delaney 
United States Representative 

BLC:jrk 

Sincerely, 

&J,,;..,L'f"'1L"41 
Barbara A. Mikulski 
United States Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Ill 

The Honorable John Delaney 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Representative Delaney: 

1650 Arch Street 
Philadelphia, Pe11nsylvania 19103-2029 

APR 2 e 2014 

Thank you for your letter of March 14, 2014, concerning the proposed modernization project at 
the Holcim (US) Portland cement plant in Hagerstown, Maryland. 

As your letter noted, the Maryland Department of the Environment (MDE) bears primary 
authority for the issuance of New Source Review permits in the state of Maryland. In accordance with 
Maryland's approved State Implementation Plan, MOE has prepared a draft permit for the U.S. 
Environmental Protection Agency (EPA) and public review. 

EPA has reviewed the draft permit, and submitted comments to MDE, which are enclosed. EPA 
comments are provided to MDE to ensure that the project meets federal Clean Air Act requirements. 
Our comments are also intended to ensure that the project record provides adequate support for permit 
decisions, and to make certain that the basis for permit decisions are readily accessible to the public. 
MDE has addressed EPA' s concerns and it is our understanding that final permit issuance is imminent. 

If you have any questions, please do not hesitate to contact me or have your staff contact 
Mrs. Linda Miller, EP A's Maryland Liaison, at 215-814-2068. 

Enclosure 

Sincerely, , 

l ~-;tl~ 
• Shawn M. Garvin 

Regional Administrator 

·o Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free. 
Customer Service Hotline: 1-800-438-2474 



Project Description 

The proposed pr~ject involves modification of the existing facilities at Holcim's Hagerstown, MD 
facility. The modifications will include: converting the existing Jong-dry kiln to a pre-heater/pre
caloiner eonfiguration, includfog two new high efficiency membrane baghouses for particulate matter 
control and dry lime injection for 802 control; a new clinker cooler and the reconfiguration of associated 
appurtenances to accommodate the new equipment; modifications to the existing finish and raw· mills; 
reconfiguration of the fuel han.dling system to accommodate the new kiln; upgrades to the filter/dust 
collection system; a new 800 kw diesel fired emergency generator. The Hagerstown plant is located in 
Washington County, MD, which is in attainment for all criteria pollutants except PMl..s. Additionally, 
Washington Cotmty is part of the ozone transport region. 

Comments 

1. According to MDE's technical review, Holcim has determined (and MDE agrees) that the 
proposed modification will result in a significant net increase of carbon monoxide (CO), and 
greenhouse gases (GHOs), thus triggering PSD requirements for only those pollutants. Based on 
the infonnation submitted, BP A agrees. However, the methodology employed to reach this 
determination appears to be incorrect. Page 8 of the "'Review of a permit to Construct 
Application" states that " ... theprojected e1nislio111 (emphasis added) of PM10, PM, N02, S(h, 
CO, and GHO are greater than the significant emissions rate for each pollutant. Therefore, a 
Step 2 Net Emissions Increase Analysis is required ..• " This is incorrect. A Step 1 analysis 
involves comparing baseline actual emissions to the emissions increase from the project at hand .. 
If the increase over the baseline is above the significant emissions rate for any pollutant, ·then a 
Step 2 netting analysis is required. In the case of N02, for example. future emissions from the 
modified kiln are reported to be 765 tpy. Emissions from the 2005-2006 baseline period are 
reported to be 1938 tpy. While it is coJTCCt that emissions decreases are not considered during 
Step 1, it is not correct to consider this a 765 tpy increase·. The NC>i increase from the kiln 
modification should be zero. Continuing the analysis this way for the other new/modified 
sources associated with the project appears to result in a determination that the project will not 
result in a significant increase in emissions of NOz, or any pollutant other than CO or GHG. 
Therefore, a Step 2 netting analysis is not necessary for any pollutant other than CO and OHO. 
The same appears to be true for the nonattainment NSR applicability determinations for NOx (as 
a precursor to ozone) and PMi.s. The PSD and nonatta:inment NSR applicability determinations 
should be revised accordingly. 

2. The PSD approval includes GHG BACT limits of0.94 tons (1880 lbs) C<h per ton of clinker, 
per calendar year average, as well as 799,056 tons of COle per calendar year from the S-stage 
pre..Jteater/pre-:-calciner kiln and the new generator. m> A has a nwnber of concerns regarding 
these limits. First. calendar year averaging periods are not practically enforceable. A 12-month 
averaging period is acceptable, but it must be rolled monthly, not based on a calendar year. 
Second, the ton per clinker limit should be expressed in term of.C(he. The PSD determination 
states that the methane and nitrous oxide emissions are "insignificant." EPA does not 
necessarily agree with this assessment, and the record does not support it. Please quantify the 

Printed on 100"'6 m:ytldlm:yclllble POJJB wltlr 100% p08t-co1U11mer fiber anti procus chlorille free. 
Cuatomer Service HotHne: 1-800438-1474 



methane and nitrous oxide emissions, and revise the permit so that ton per clinker pennit is 
expressed iu terms of C02e. Additionally, we note that the Universal Cement permit in ~linois 
(BP A Region V) contains a BACT limit of 1860 lbs CQie/ton clinker, Which is lower than what 
is proposed at Holcim, and is expressed in tenns of COle. The permit should be revised 
acoordingly, or the record should be revised 10 justify the differenoo. 

Comments Relating to the Modeling Analysis 

1. Appendix G, Section 3.2 Meteorological Data 

In the future, the applicant should survey nearby National Weather Service {NWS) surface sites to 
determine if a more representative site is available for modeling analyses. EPA recognizes that the 
facility has used the Baltimore· Washington Airport in previous modeling analyses and that using 
another NWS surface site would represent a deviation from past practices. 

2. Appenclh. G, Section 3.4 Receptor Grid 

Given the long property boundary and public roads and access areas within Holcim's property 
boundary, the applicant should provide some assurances that the model receptor grid accurately 
reflects the definition of ambient air. 

3. Appeadix G, 3.7.3. Source Parameten and Emi11lon Rates 

Please clarify if the stack parameters listed in Table 3.2 represent a new ~ck or emissions from an 
existing stack. The 2011 National Emission Inventory or NEl for Holcim contains only one stack 
that is on the order of the stack height listed in this table. The 2011 NEI includes only two (2) CO 
sources for Holcim and their stack heights are substantially lower than the stack used in the 

· modeling "analysis. 

0 Printed 01t 1(J(J% m:ycktl/Nqc1'r61e JH1PD wUi 100" p•co11111111U }lkr ""' ptoetm clllorlne fne. 
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FROM: T0:912026011519 02/02/2014 14:53:17 #688 P.002/005 

v4; L.. I '-t-WD -4 J .3w 
Clto11gr2ss of tire Uttiteb •tales 

Dlael1h1gtou, DCI! ZDS15 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pcrmsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

January 31, 2014 

Thank you for your efforts to address the challenge of reducing harmful carbon emissions that 
are jeopardizing human health and threatening our environment. We were pleased to see your 
agency recently propose standards under the Clean Air Act for new power plants, and we 
applaud your commitment to develop standards for reducing emissions from existing power 
plants. As the federal representatives tbr the nine states that participate in the Regional 
Greenhouse Gas Initiative, we urge you to work with our states as you develop standards for 
existing power plants. 

The Regional Greenhouse Gas Initiative (RGGJ) is a cooperative effort among our nine states
Connecticut, Delaware, Maine. Maryland, Massachusetts, New Hampshire. New York. Rhode 
Island, and Vermont-to cap and reduce carbon dioxide emissions from the power sector. Since 
2005, carbon dioxide emissions from power plants in the RGGl region have decreased by more 
than 40 percent. By 2020, estimates show that carbon dioxide emissions from power plants in 
our states will be half of what they were in 2005. The RGGI states have (,lCked in these 
reductions and generated a cumulative total of more than SJ .4 billion through quarterly 
competitive C02 allowance auctions. The majority of these receipts have been reinvested into 
individual state programs for energy efficiency, direct energy bilJ assistance, and climate change 
adaptation planning to further support the regional clean energy economy. 

As the· first market-based regulatory program in the United States to reduce greenhouse gas 
emissions, we believe that ROOI and our states offer a unique perspective that will be beneficial 
to your efforts. We urge you to use the ROGI experience as a benchmark for what is possible on 
a national level, and to work with RGGI to develop a flexible national standard that will 
significantly reduce carbon emissions while encouraging regional cooperation and providing 
equitable treatment for slates that have been leading the way on this issue. 

We thank you for your attention to our request, and look forward to working with you on this 
and uther efforts to protect our environment and our health. 

Sincerely, 

~'k-_~ 
~~-:.-::'_'"-----· 

Niki Tsongas 
Member of Congress Member of Congress 

------



FROM: 10:912026011619 02/02/201414:63:30 #688 P.003/006 

The Honorable Gina McCarthy 
Paae 2 
January 31, 2014 

Charles B. Rangel 
Member of Congress 

c 

~P---
Chellie Pingree 
Member of Congress 

Peter Welch 
Member of Congress 

m.L/ /:/.. m..£.1( 
Michael H. Michaud 
Member of Congress 

Member of Congress 

John F. Tierney 
Member of Congress 

• 

?Jt·d,.. .. Q fc y-e .... / 
Michael Capuano 
Member of Congress 

D~llln 
Member of Congress 

~~~ 
Member of Congress 

~~~ bCrOr Congress 



FROM: T0:912026011619 02/02/2014 14:63:41 #688 P.004/006 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable John Delaney 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Delaney: 

OFFICE OF 
AIR AND RADIATION 

Thank you for the letter of January 31, 2014, from you and your colleagues, to U.S. Environmental 
Protection Agency Administrator Gina McCarthy regarding the upcoming carbon pollution guidelines 
for existing power plants and standards for modified and reconstructed power plants. The Administrator 
has asked that I respond on her behalf. 

As we consider guidelines for existing power plants, the EPA is engaged in vigorous and unprecedented 
outreach with the public, key stakeholders, and the states. We are doing this because we want-and 
need-all available information about what is important to each state and stakeholder. We know that 
guidelines require flexibility and sensitivity to state and regional differences. 

The EPA has already heard from many states that they would like the flexibility to work jointly to meet 
emission guidelines. We are taking into consideration this and all the ideas that we have heard regarding 
what can be done to accommodate state flexibility in the design of the state plans. From conversations 
and meetings with the Regional Greenhouse Gas Initiative (RGGI) and its member states, we have a 
greater appreciation for the work RGGI has done to reduce carbon pollution. We welcome further 
feedback and ideas from you as well as the representatives from RGGI about how the EPA should 
develop and implement carbon pollution guidelines for existing power plants under the Clean Air Act. 
Interested stakeholders can send their thoughts through email at carbonpollutioninput@epa.gov and can 
also learn more about what we are doing at www.epa.gov/carbonpollutionstandard. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at 
lewis.josh@epa.gov or (202) 564-2095. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
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<trnngress of tire lltniteb ~tntes 

The Honorable Gina McCarthy 
Administrator 

DJns4ington, ilQt 20515 / ~ ~~ _ Jsz:l/ 

December 16, 2013 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

As members oft.he United States House of Representatives, we urge you to swiftly 
propose a rule to restore protections to all of our nation's waterways. For the sake of our 
communities and the prospects of having waterways clean enough to swim in, fish from, and 
drink from, we must have a rule that protects all waters of the United States under the Clean 
Water Act, and we need your leadership to make that vision a reality. 

Last year we celebrated the 40th anniversary of the Clean Water Act, which has been one 
of the most significant environmental laws in our nation's history. As was said on the floor of 
the House in 1972, "the conference bill defines the term 'navigable waters' broadly for water 
quality purposes. It means all 'the waters of the United States' in a geographical sense. It does 
not mean the 'navigable waters of the United States' in the technical sense as we sometimes see 
in some laws."1 This definition protected our country's precious waterways by safeguarding our 
drinking water, alleviating flooding conditions, providing recreational opportunities, maintaining 
fish and wildlife habitat, and promoting a healthy economy. 

However, two Supreme Court decisions - Solid Waste Agency of Northern Cook County 
v. U.S. Army Corps of Engineers and Rapanos v. the United States - have created significant 
uncertainty regarding federal jurisdiction under the Clean Water Act. According to the 
Environmental Protection Agency (EPA), these decisions have left almost 60 percent of our 
country's streams, at least 20 million acres of wetlands, and the drinking water for 117-million 
Americans at increased risk of pollution. 

We are encouraged by EPA's commitment to follow sound science through their recent 
science report, which illustrates the significant relationship between tributaries and wetlands and 
the larger bodies of water into which they feed. EPA must continue to move this process 
forward swiftly and efficiently to prevent more pollution from entering our waterways. 

1 House debate, Congressional Record, vol. 118, part 25, (October 4, 1972), p. 33756 
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As you have said, "We must ensure that water - so critical to human health, quality of 

life, and economic activity - is protected from dangerous contaminants, including new, emerging 
ones." We call on EPA to continue to prioritize a rulemaking to restore protections to all of our 
waterways. We stand ready to work with you and your Administration to help America on a 
p~th to a future where all our waterways are protected from dangerous pollution. Thank you for 
your support and leadership. 

Sincerely, 

~ 
John D. Dingell 

k~~~ 
Louise M. Slaughter 

Member of Congress 

Bradley . Schneider 
Member of Congress 

~c.::~ 
Member of Congress 

-, i2._ -;;·t I .\J'; '~ft' '. 
~-n, ~v.~\.U! \ 

Betty McCdllum 
Member of Congress 

~~~i;) 
Member of ~~~:u 

·~·11 
Mike Quiglef 
Member of Congress 

Mark Pocan 
Member of Congress 

Rush Holt 
Member of Congress 

Member of Congress 

~Ll~ngs 
Member of Congress 

Earl Blumenauer 
Member of Congress 

Frederica S. Wilson 
Member of Congress 

• 

c2-:B::::ar>O-ar~a~L·ee~~~ 
Member of Congress 
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Member of Congress 

Member of Congress 

Member of Congress 

Charles B. Rangel 
Member of Congress 

~lJ!oltu!J 
Member of Con~~;~- . 7 

~~ 
Member of Congress 

usan A. Davis 
Member of Congress 

Matt Cartwright 
Member of Congress 

Member of Congress 

Member of Congress 

~ 
Robert C. "Bobby" Scott 
Member of Congress 

Member of Congress 

• t1A {{-1¥/ 
Adam B. Schiff 
Member of Congress 

Niki Tsongas 
Member of Congress 

8:::: Langevin 
Member of Congress 

A~-~ 
Rosa L. DeLauro 
Member of Congress 

.. 

-

0:.1'1/.~ 
David N. Cicilline 
Member of Congress 

Member of Congress 

/ 
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Michael E. Capual"1 
Member of Congress 

Daniel I.:ipmski 
Member of Congress 

:M@~ .. Johnson Me~~f Congress 
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Member of Congress 

Judy Chu 
Member of Congress 

J~Ke]f) ~~fCongress 

PaulTonko 
Member of Congress 

Co.JvlS~-~ 
Carol Shea-Porter 
Member of Congress 

aryC eters~ 
Member of Congress 

~~~ 
Donna F. Edwards 
Member of Congress 

4.~~<~ '1r.~~ 
Member of Congress Member of Congress 

~ 
Gregory W. Meeks 
Member of Congress 

Diana DeGette 
Member of Congress 

~m~~.¥~ 
Beto O'Rourke ~Eleanor Hol~}f ~rton J 

Member of Congress Member of Congress 

Adam Smit 
Member of Congress 

David E. Price 
Member of Congress 
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Member of Congress 
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Gloria Negrete McLeod 
Member of Congress 

eodore E. Deutch 
Member of Congres~ 

Member of Congress 
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R. K;a mg 
Member of Congress 

~~ 
Michael H. Michaud 
Member of Congress 

Ann Mclane Kuster 
Member of Congress 

Chellie Pingree 
Member of Congress 

~~ 
Member of Congress 
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John K. Delaney 
Member of Congress 

Joe Courtney 
Member of Congress 

tBrownley 
Member of Congress 

Doris 0. Matsui 
Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable John Delaney 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Delaney: 

MAY 1 9 2014 
OFFICE OF WATER 

Thank you for your December 16, 2013, letter to the U.S. Envirorunental Protection Agency requesting 
that the EPA propose a rule that protects all waters of the United States under the Clean Water Act. The 
EPA appreciates your leadership on this important issue. 

On March 25, 2014, the EPA and the U.S. Army Corps of Engineers released a proposed rule that would 
clarify the jurisdiction of the Clean Water Act. The proposed rule would provide greater consistency, 
certainty, and predictability nationwide by improving clarity in determining where the Clean Water Act 
applies. These improvements are necessary to reduce costs and minimize delays in the pennit process and 
protect waters that are vital to public health, the environment, and the economy. The agencies' process for 
making these improvements has been and will be transparent, based on the best available science, 
consistent with the law, and will include the opportunity for public input. The EPA and the Corps have 
received requests for a rulemaking from members of Congress, state and local officials, industry, 
agriculture, environmental groups, and the public. 

This proposed rule takes into consideration the latest peer-reviewed science, including the EPA' s draft 
science report titled: Connectivity of Streams and Wetlands to Downstream Waters. The report presents a 
review and synthesis of more than 1,000 pieces of relevant peer reviewed scientific literature. The EPA's 
independent Science Advisory Board (SAB) has solicited public comment to discuss the EPA's draft 
report, and held a public peer review meeting from December 16-18, 2013. Any final regulatory action 
related to the jurisdiction of the Clean Water Act will be based on the final version of this scientific 
assessment, which will reflect the EPA's consideration of all comments received from the public and the 
independent peer review. The SAB panel recently released an initial draft of their peer review report and 
will hold public teleconferences on April 28 and May 2 to discuss their draft report. We anticipate that 
the SAB will complete its review this summer. The EPA and the Corps will fully evaluate the results of 
the SAB's review before a final rule is completed. 

The agencies' proposed rule focuses on clarifying current uncertainty concerning the jurisdiction of the 
Clean Water Act that has arisen from recent Supreme Court decisions. For example, the EPA and the 
Corps are focusing on clarifying protection of the network of smaller waters that feed into larger ones in 
order to keep downstream water safe from upstream pollution. The agencies are also clarifying protection 
for wetlands that filter and trap pollution, store water, and help keep communities safe from floods. These 
clarifications will also result in important economic benefits for the nation's businesses, farmers, energy 
producers, and others who depend on abundant and reliable sources of clean water. 

Internet Address (URLJ • http//wwwepa gov 
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The proposed rule does not identify any changes to existing regulatory exemptions and exclusions, 
including those that apply to the agricultural sector that ensure the continuing production of food, fiber, 
and fuel to the benefit of all Americans. The proposed rule also recognizes waters that are never subject 
to Clean Water Act regulation, including certain ditches, farm ponds, drain tiles, and others. 

Additionally, the EPA and the Army Corps have coordinated with the U.S. Department of Agriculture 
(USDA) to develop an interpretive rule to ensure that more than 50 specific conservation practices that 
protect or improve water quality will not be subject to Section 404 dredged or fill permitting 
requirements. The agencies will work together to implement these new exemptions and periodically 
identify, review, and update USDA's Natural Resources Conservation Service conservation practice 
standards and activities that would qualify under the exemption. Any agriculture activity that does not 
result in the discharge of a pollutant to waters of the U.S. still does not require a permit. 

The agencies' proposed Waters of the United States rule was published in the Federal Register on April 
21 for a 90-day public comment period. The agencies are launching a robust outreach effort during this 
period, holding discussions around the country and gathering input needed to shape a final rule. We 
welcome comments from you and from your constituents on our proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Denis Borum in the EPA' s Office of Congressional and Intergovernmental Relations at 
borum.denis@epa.gov or (202) 564-4836. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 



ftongress of tfJe llnittb ~tates 
Jt}ou~t of l\tprt~entatibt5 

Da~ington, I)('. 20515 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
Room 300, Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

October 30, 2013 

Nearly eight years ago, Congress approved the Energy Policy Act of 2005, establishing 
the first Renewable Fuel Standard ("RFS"). In 2007, Congress significantly expanded the 2005 
law when it passed the Energy Independence and Security Act of2007, which increased the 
mandate to 36 billion gallons of biofuels by 2022. Unfortunately, despite the best intentions of 
the RFS, its premise and structure were based on many assumptions that no longer reflect the 
current market conditions, and the imposition of the 2014 volumes now threatens to cause 
economic and environmental harm. As Congress continues its bi-partisan work to address these 
concerns, we are writing to request that the EPA use its authority to adjust the 2014 RFS 
volumes. 

As you are aware, the U.S. corn market has been increasingly volatile since the expansion 
of the RFS in 2007. This reflects the reality that more than 40 percent of the corn crop now goes 
into ethanol production, a dramatic rise since the first ethanol mandates were put into place in 
2005. While well intentioned, the rigid nature of the federal law has not allowed it to change as 
new realities emerge in the market place. Ethanol now consumes more corn than animal 
agriculture, a fact directly attributable to the federal mandate. Corn prices are just one example 
of the economic harm caused by the R.FS. 

Due to the dramatic expansion of com ethanol, volatile com prices have led to the 
conversion of millions of acres of sensitive wetlands and grasslands into production. According 
to the EPA 's analysis, the lifecycle emissions of corn ethanol in 2012 were higher than those of 
gasoline - and will be for years to come. Despite promised environmental benefits when the 
RFS was implemented, the National Academy of Sciences has noted that overall ethanol 
production and use lowers air and water quality. 
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Perhaps the newest challenge is the imposition of the statutory requirement of 18.15 
billion gallons of renewable fuels in 2014, of which approximately 14.4 billion gallons will be 
made up by com ethanol. In particular, the combination of rising ethanol mandates and 
declining gasoline demand has exacerbated the onset of the ElO blendwall- the point at which 
the gasoline supply is saturated with the maximum amount of ethanol that current vehicles, 
engines, and infrastructure can safely accommodate. The EPA explicitly acknowledged this 
challenge in its final rule implementing the 2013 volumes-"EPA does not currently foresee a 
scenario in which the market could consume enough ethanol sold in blends greater than E 10. 
and/or produce sufficient volumes of non-ethanol biofuels to meet the volumes of total 
renewable fuel and advanced biofuel as required by statute for 2014."1 We understand that the 
EPA signaled its intention to address these concerns in the 2014 rulemaking and commend the 
EPA's willingness to use the authority Congress granted to it when crafting the RFS. 

While the blendwall is a pressing issue, the federal government can help avoid a 
dangerous economic situation by adjusting the normally rigid Renewable Fuel Standard mandate 
down to align with gasoline market conditions and realities. We therefore urge the EPA to 
consider a fair and meaningful nationwide adjustment to the ethanol mandate in the Renewable 
Fuel Standard. Prompt action by the EPA can help to ease short supply concerns, prevent engine 
damage, save jobs across many U.S. industries, and keep families fed. We strongly urge you to 
exercise your authority and take the necessary steps to protect American consumers and the 
economy. Thank you for your immediate consideration of this request. 

Bob Goodlatte 
Member of Congress 

Steve Womack 
Member of Congress 

Sincerely, 

Jim osta 
Member of Congress 

/ 

1 Regulation of Fuels and Fuel Additives: 2013 Renewable Fuel Standards, 78 Fed. Reg. 49,794, 49,823 (Aug. 15, 
2013) (to be codified at 40 C.F.R. pt. 80). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

MAR 2 ~ 2014 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter dated October 30, 2013, to U.S. Environmental Protection Agency 
Administrator Gina McCarthy regarding the 2014 volume requirements under the Renewable Fuel 
Standard (RFS) program. The Administrator has asked me to respond to you on her behalf. 

On November 29, 2013, the EPA published in the Federal Register a proposed rule that would establish 
the 2014 RFS volume standards. In developing the proposed volumes, the EPA used the most recent 
data available and took into consideration multiple factors. Our analysis included an evaluation of both 
the expected availability of qualifying renewable fuels as well as factors that, in some cases, limit 
supplying those fuels to the vehicles and equipment that can consume them. On the basis of our analysis, 
we proposed to reduce the required volumes from statutory levels for 2014 for cellulosic biofuel, 
advanced biofuel, and total renewable fuel. We proposed to maintain the same volume for biomass
based diesel for 2014 and 2015 as was adopted for 2013, but we have requested comment on whether to 
raise the biomass-based diesel volume requirement. 

I want to emphasize that this is a proposal, and that the EPA has requested comment on many aspects of 
the proposed rule, including the methodology for determining volumes. The EPA also expects to receive 
additional data before finalizing the rule. We will take your input under consideration as we, in 
conjunction with the U.S. Department of Agriculture and the U.S. Department of Energy, work towards 
finalizing this rule. Your letter has been placed in the rulemaking docket. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at 
Jewis.josh@epa.gov or (202) 564-2095. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL)• http //www epa gov 
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May I, 2014 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, D.C. 20460 

The Honorable John M. McHugh 
Secretary 
Department of the Army 
The Pentagon, Room 3E700 
Washington, D.C. 20310 

Dear Administrator McCarthy and Secretary McHugh: 

We write to express our serious concerns with the proposed rule re-defining the scope of federal 
power under the Clean Water Act (CWA) and ask you to return this rule to your Agencies in 
order to address the legal, economic, and scientific deficiencies of the proposal. 

On March 25, 2014, the Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (USACE) released a proposed rule that would assert CW A jurisdiction over nearly all 
areas with any hydrologic connection to downstream navigable waters, including man-made 
conveyances such as ditches. Contrary to your agencies' claims, this would directly contradict 
prior U.S. Supreme Court decisions, which imposed limits on the extent of federal CWA 
authority. Although your agencies have maintained that the rule is narrow and clarifies CW A 
jurisdiction, it in fact aggressively expands federal authority under the CW A while bypassing 
Congress and creating unnecessary ambiguity. Moreover, the rule is based on incomplete 
scientific and economic analyses. 

The rule is flawed in a number of ways. The most problematic of these flaws concerns the 
significant expansion of areas defined as "waters of the U.S." by effectively removing the word 
"navigable" from the definition of the CW A. Based on a legally and scientifically unsound view 
of the "significant nexus" concept espoused by Justice Kennedy, the rule would place features 
such as ditches, ephemeral drainages, ponds (natural or man-made), prairie potholes, seeps, flood 
plains, and other occasionally or seasonally wet areas under federal control. 

Additionally, rather than providing clarity and making identifying covered waters "less 
complicated and more efficient," the rule instead creates more confusion and will inevitably 
cause unnecessary litigation. For example, the rule heavily relies on undefined or vague 
concepts such as "riparian areas," "landscape unit," "floodplain," "ordinary high water mark" as 
determined by the agencies' "best professional judgment" and "aggregation." Even more 
egregious, the rule throws into confusion extensive state regulation of point sources under 
various CW A programs. 

In early December of2013, your agencies released a joint analysis stating that this rule would 
subject an additional three percent of U.S. waters and wetlands to CW A jurisdiction and that the 
rule would create an economic benefit of at least $100 million annually. This calculation is 
seriously flawed. In this analysis, the EPA evaluated the FY 2009-2010 requests for 
jurisdictional determinations - a period of time that was the most economically depressed in 
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nearly a century. This period, for example, saw extremely low construction activity and should 
not have been used as a baseline to estimate the incremental acreage impacted by this rule. In 
addition, the derivation of the three percent increase calculation did not take into account the 
landowners who - often at no fault of their own - do not seek a jurisdictional determination, but 
rather later learn from your agencies that their property is subject to the CW A. These errors 
alone, which are just two of many in EPA 's assumptions and methodology, call into question the 
veracity of any of the conclusions of the economic analysis. 

Compounding both the ambiguity of the rule and the highly questionable economic analysis, the 
scientific report - which the agencies point to as the foundation of this rule - has been neither 
peer-reviewed nor finalized. The EPA's draft study, "Connectivity of Streams and Wetlands to 
Downstream Waters: A Review and Synthesis of the Scientific Evidence," was sent to the EPA's 
Science Advisory Board to begin review on the same day the rule was sent to OMB for 
interagency review. The science should always come before a rulemaking, especially in this 
instance where the scientific and legal concepts are inextricably linked. 

For all these reasons, we ask that this rule be withdrawn and returned to your agencies. This rule 
has been built on an incomplete scientific study and a flawed economic analysis. We therefore 
ask you to formally return this rule to your agencies. 

Sincerely, 

Chairman 
House Committee on 

Transportation and Infrastructure 

FREDUPT 
Chai 

House Committee on 
Energy and Commerce 

FRANK LUCAS 
Chairman 

House Committee on Agriculture 

-

KURT SCHRADER 
Member of Congress 

Chairman 
House Committee on 

Natural Resources 

COLLIN PETERSON 
Ranking Member 

House Committee on Agriculture 

_, 
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The Honorable Chris Collins 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Collins: 

JUNO 9 201% 

Thank you for your May 1, 2014, letter cosigned by 230 other Members of the House of Representatives 
to the Department of the Army and the U.S. Environmental Protection Agency regarding the agencies' 
proposed rulemaking to clarify the term "waters of the United States." We are responding on behalf of 
the Secretary of the Army John M. McHugh and EPA Administrator Gina McCarthy. We understand 
your concerns and look forward to working with you and with the American public to respond to 
questions and comments about the agencies' joint rulemaking. 

Your letter raises specific questions about the agencies' proposed rule clarifying the regulatory 
definition of "waters of the United States." As your letter effectively recognizes, this rule is important 
because it establishes the geographic scope for all Clean Water Act (CWA) programs. The agencies' 
primary goal in developing the proposed rule is to clarify protection under the CW A for streams and 
wetlands that form the foundation of the nation's water resources. We believe the proposed rule is fully 
consistent with the CW A, provides needed clarity, and is based on the best-available science. 

We want to emphasize that the rule currently undergoing public review is a proposal. Consistent with 
the provisions of the Administrative Procedure Act. we will carefully evaluate all public comments 
received on the proposed rule, including yours, and make necessary changes before the rule is made 
final. This transparent public process will help to assure the final rule provides the clarity, certainty, and 
consistency the public demands and to make all provisions of the final rule fully consistent with the law 
and science, including decisions of the Supreme Court. 

It is also important to recognize that the proposed rule would not expand the historic scope of the CW A, 
nor cover any types of waters not previously subject to the Act in the 1970s, 1980s and 1990s. We agree 
that Supreme Court decisions since 2001 have resulted in reducing the scope of waters that may be 
protected and we have worked hard to reflect these changes in the proposed rule. The result of this 
rulemaking will be to reduce the geographic scope of waters protected by the CWA compared to the rule 
it replaces. In addition, the CW A defines "navigable waters" as the waters of the United States. The 
courts, including the Supreme Court, have consistently found the jurisdiction of the CWA extends 
beyond waters deemed to be navigable in fact. In United States v. Riverside Bayview, 474 U.S. 
121 (1985), for example, the Supreme Court ruled unanimously that the government has the power to 
control intrastate wetlands as waters of the United States. 



It is also important to note that the proposed rule includes definitions for terms such as "riparian area'' 
and "floodplain," and does not regulate uplands in any riparian area or floodplain. The proposed rule 
also specifically solicits comment on such terms ~nd whether the rule text should provide better 
specificity with regard to the application of the terms in order to improve clarity and certainty. 
Additionally, the proposed rule specifically states that certain ditches, artificially irrigated areas that 
would revert to uplands if irrigation were ceased, and artificial lakes and ponds created in uplands are 
excluded from CW A jurisdiction. lt also provides that water-filled depressions created as a result of 
construction activity, pits excavated in uplands for fill, and treatment ponds or lagoons will not be 
subject to CW A jurisdiction. 

The economic analysis that supports the proposed rule concludes that the overall benefits of the 
proposed rule would exceed its costs. This analysis, which is publicly available, was based on the best
available infonnation at the time the rule was proposed regarding the rule's effect on all CWA 
programs. We welcome public comments on how the analysis could be improved to ensure it 
effectively evaluates the effects of the proposed rule. 

Finally, your letter expresses concerns regarding how the agencies plan to use the EPA' s draft scientific 
report, "Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence." This report presents a review and synthesis of more than 1,000 pieces of peer 
reviewed scientific literature, and is currently undergoing independent peer review by the EPA's Science 
Advisory Board (SAB). As the agencies have emphasized, the proposed rule will not be finalized until 
the SAB review is complete and the EPA develops a final version of the scientific assessment based on 
SAB and public input. 

Thank you again for your letter. An identical copy of this response has been sent to the other signers of 
your letter. We look forward to the ongoing input from you and your constituents during the public 
comment period on the proposed rule. If you have any questions, your staff may contact Mr. Chip Smith 
in the Office of the Assistant Secretary of the Army (Civil Works) at charles.r.smith567.civ@mail.mil or 
(703) 693-3655, or Mr. Denis Borum in EPA's Office of Congressional and Intergovernmental 
Relations at borum.denis@epa.gov or (202) 564-4836. 

Sincerely, 

~~ llen Darcy 
stant Secretary o e Army (Civil Works) 

~~~ 
Nancy K. Stoner 
Acting Assistant Administrator 

partment of the Army U.S. Environmental Protection Agency 
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The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, D.C. 20460 

lthuilringtun, Dar 2Ll515 

July 31, 2015 

The Honorable Dr. Ernest Moniz 
Sccl'etary 
U.S. Department of Energy 
1000 Independence Avenue SW 
Washington, D.C. 20585 

Dear Administrator McCarthy, Secretary Moniz, and Secretary Vilsack: 

The Honorable Tom Vilsatk 
Secretary 
U.S. Depa11ment of Agriculture 
1400 Independence Avenue SW 
Washington, D.C. 20250 

We write to support biomass energy as a sustainable, responsible, renewable, and economically signiijcant 
energy source. Federal policies across all departments and agencies must remove any uncertainties and 
contradictions through a clear, unambiguous message that forest bioenergy is pat1 of the nation's energy 
future. 

Many states are relying on renewable biomass to meet their energy goals, and we support renewable biomass 
to create jobs and economic growth while meeting our nation's energy needs. A comprehensive science, 
teclmical, and legal administrative record supp011s a clear and simple policy establishing the benefits <:>f 
energy from forest biomass. Federal policies that add unnecessary costs and complexity will discourage 
rather than encourage investment in working forests, harvesting operations, bioenergy, wood products, and 
paper manufacturing. Unclear or contradictory signals from federal agencies could discourage bioma~s 
utilization as an energy solution. \ 

The carbon neutrality of forest biomass has been recognized repeatedly by numerous studies, agencies, 
institutions, legislation, and rules around the world, and there has been no dispute about the carbon ne\ltrality 
of biomass derived from residuals of forest products manufacturing and agricultme. Our constituents ; 
employed in the biomass supply chain deserve a federal policy that recognizes the clear benefits of forFst 
bioenergy. We mge you to ensure that federal policies arc consistent and reflect the carbon neutrality 1 

of these types of bioenergy. ; 

Member of Congress 

--t·· -~ 2\-.-:;> \ __ -----
__ .l-_...... ~-; 1t::::./{ / '-l~/ 

· Bruce Pohqum ~ 

d;;OI~ 
Gregg Harper 
Member of Congress 

Sincerely, 
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Tom Cole 
Member of Congress 

Member of Congress 
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~~ 
Rick Larsen 
Member of Congress Member of Congress 
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f>i1etnbe1Tof~ongress 

if. 
Member of Congress 

~~ 
Joe Cour~~e~""M"~" 1 

-

Member of Congress ' 

Tom Graves 
Member of Congress 

aC~ete~~ ellie Pingree r.L.----ct.!::!?1~ 
Member of Congress Member of Congress Member of Congress J 



ter J. Roskam 
Member of Congress 

Austin Scott 

Member of~ 
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Member of Congress 
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Bennie G. Thompson 
Member of Congress 

I:ynn IAZ-. 'w~els.-tm'o"'1"'·e-.lalAnl'.d~.eS.0.hitfif ~ r 
Member of Congress 

LA_pjdi-=~ 
f Jl.t. r Wittman 
Member of Congress 

Member of Congress 

!J--Wo.1.e.~ 
Greg Walden 
Member of Congress 

~.J~i Joe~n \ 
Member of Congress ! 
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Mike Bost jmrer&Jl 
l~ucshon 
Member of Congress 

&k-
Doug Co !ins 
Member f Congress 

Rodney Davis 
Member of Congress 

~~ 
Renee L. Ellmers 
Member of Congress 

Ami Bera 
Member of Congress 

l .. t!w~.~ 
Member of Congress 

~~ 
Cheri Bustos 
Member of Congress 

~st~ eb?JL 
enham 

1 er of Congress 

ur~ 
Bill Foster 
Member of Congress 

~ - 0 ~ ..... .... 
~menauer · 

Member of Congress 

Mo Brooks 
Member of Congress 

~Co~ 
Member of Congress 

~l!:bt~r 
Member of Congress I 

.9 ~~ 
Member of Congre~s / 0 

~ 
Member of Congress 

· <1n Griffith 
Member of Congress ~=~ Member of Congress 

~~u_ 
Member of Congress 

J. French Hill 

Me~rofC~~ 

~Kat? 
~Co"U 
R~ 
Member of Congress 

~dl1r J., 
em~r of Congress 

ren~ 
ember of Cong1 

~. f'>r(\ ({_! 
bfv~oyce'O 
Member of Congress 



Dave Loebsack 
Member of Congress 

Mark Meadows 
Member of Congress 

rfAy 
Alex X. Mooney 
Member of Congress 

~w~ ~~ Markw~ Mullin 

........,.-~...._-A I A; .. :v~ ~ 

;:(Qi;p 
Ed Perlmutter 
Member of Congress 

Member of Congr~.ssss.~, ,/··---
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:tt Perry ~- -
Member of Congress 

~11-~ ~~ DaveTrott 

Donald Norcross 
Member of Congress 

Member of Congress Member of Congress Member of Congress 

Q,~as ~ ~~z;nv'P':.!!wenstrup 
Jt.,;~ber of ongress Member of Congress Member of Congress 

Steve Womack 
Member of Congress 

{4.-~ 
Rob Woodall 
Member of Congress 

~ 
Robert C. "Bobby" Scott 
Member of Congress 
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Ralph .Abraham, M.D. 
Member of Congress 

~w~ 
Rick W. Allen 
Member of Congress 

.f!~u!J~ 
Member of Congress 

&~ 
Member of Congress 

Brad le ·ne 
Member of Congress 

~o~~ 
Member of Congress 

.fu~ 

Alma S. Adams 
Member of Congress 

Brad Ashford 

Ohc~ 
Dan Benishek 

Suzan Dc!Bene 
Member of Congress 

~.1~ 
C uck Fleisclmrnnn 

w\ ofl1Jd~~0v1 
aul A. Gosar 

Member of Congress 
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a1· t Graves 

,~o/ngress 

4--tHVl?' ~1,~. Guinta 
Member of Congress 
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Richard Hudson 
Member of Congress 
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Richard L. Hanna rfjf of Congress 

\41YY0 
Robe11 Hurt 
Member of Congress 
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Member of Congress I 
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Bob Gibbs I 
Member of Congress 

~ 
Glenn Grothman 
Member of Congress 

~~ 
Member of Congress 
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"~ David Scott · 
Member of Congress 

Ann McLane Kuster 
Member of Congress 
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Tom Rice 
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David Rouzer 
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~er ~Jackie Walorski Bruce Westerman 
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USDA 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

December 23, 2015 

Thank you for your July 31, 2015, letter to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, U.S. Department of Agriculture Secretary Thomas J. Vilsack, and U.S. Department of 
Energy Secretary Ernest Moniz, regarding the role of forest bioenergy in meeting our Nation's energy 
and climate goals. They have asked us t~ respond on their behalf. 

The President's Climate Action Plan and All-of-the-Above Energy Strategy lay a foundation for a clean 
energy future and foster expansion of renewable energy, including biomass. At the same time, the 
President's Climate Action Plan highlights the critical role that America's forests play in addressing 
carbon pollution in the United States. Our agencies agree that production and usc of biomass energy can 
be an integral part of regimes that promote conservation and responsible forest management. States also 
recognize the importance of forests, and many have been developing a variety of forest and land use 
management policies and programs that both address climate change and foster increased biomass 
utilization as part of their energy future. 

Recent EPA regulatory action and scientific work on assessing biogcnic carbon dioxide (C02) emissions 
from stationary sources is part of this broad climate strategy. In August 2015, EPA released the final 
Clean Power Plan (CPP), which describes the ways in which the use of biomass may be a component of 
state plans. For example, in the CPP, EPA generally acknowledges the benefits of waste-derived 
hiogenic feedstocks and ct:rtain forest- and agriculture-derived industrial byproduct fccdstocks and 
expects that lhcsc fccdstocks would likely be approvablc in a state plan. To support states and 
stakeholders in incorporating bioenergy in their state plans, EPA plans to hold a public workshop in 
eady 2016 for stakeholders to share their successes, experiences, and approaches to deploying biomass 
in ways that have been, and can be, carbon beneficial. In addition, EPA has also developed a revised 
Framework for Assess;ng Biogenic Carbon Dioxide from Star;onm)' Sources that can assist states when 
considering the role of biomass in state plan submittals. The revised repot1 takes into account the latest 
information from the scientific community and other stakeholders, including findings from EPA's 
Science Advisory Board (SAB) review of the first draft framework. EPA is continuing to refine its 
accounting work tlu·ough a second round of targeted peer review with the SAB in 2015. 1 

1 The revised draft framework and SAB peer review request memo can be found at: 
http://~12a.gov/clii1111J~s:hange/ghgernissjons/biogcn!~:~missions.htrn.!. Information regarding the SAR peer review process can 
be found at: www.epa.gov/sab/. 
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USDA recognizes the important role forest management and biomass will play in both our energy and 
climate futme. Increasing the demand for wood for energy results in more forest area, more forest 
investment, and potential greenhouse gas reductions. To increase forest stocks and improve forest 
health and management, we must develop incentives that keep working forestland forested and support 
forest restoration, reforestation, and afforestation. This is all the more critical, especially amid 
development pressures and increasing threats from insects, disease, and wildfire. 

Under USDA's Wood to Energy Initiative, USDA has supported over 230 Wood Energy projects 
through nearly $1 billion in grants, loans, and loan guarantees since 2009 through a host of programs, 
including the Renewable Energy for America Program and the Biomass Crop Assistance Program. 
USDA has established state-wide wood energy teams in 19 states that are helping deliver needed 
technical and financial assistance to expand those markets forther. 

DOE recognizes the impo11ancc of wood as a renewable energy source. DOE is leading cffo1is to 
develop and demonstrate technologies for producing cost-competitive advanced biofucls from non-food 
biomass resources, including forest and wood resources, algae, and waste streams. These efforts require 
rigorous scientific study and evaluation to understand the impacts of various biomass fcedstocks, 
especially woody resources, to optimize the benefits of their use. 

In the context of the President's Climate Action Plan and All-of-the-Above Energy Strategy, DOE, 
EPA, and USDA will work together to ensure that biomass energy plays a role in America's clean 
energy future. As staled in yoU1· letter, the American people deserve a Federal policy that recognizes the 
benefits of forest biocncrgy. Together, our agencies arc working carefully and consistently to quantify 
the benefits of using wood for energy. 

Again, thank you for your letter. If you have further questions, please contact us or your staff may 
contact Ms. Patricia Haman in the EPA's Office of Congressional and Intergovernmental Relations at 
(202) 564-2806; Ms. Janine Bem1cr, DOE's Deputy Assistant Secretary for House Affairs at (202) 586-
5450; or Mr. Todd Batta, USDA's Assistant Secretary for Congressional Relations at (202) 720-6643. 

__\~ ~.Q..L.r -

Janet G. McCabe 
Acting Assistant Administrator 
Office of Air and Radiation 
U.S. Envirorunental Protection 

Agency 

Sincerely, 

;jc.J ry~ t#/YJd~ 
Dr. David T. Danielson Dr. Robert Johansson 
Assistant Secretary Chief Economist 
Office of Energy Efficiency U.S. Department of Agriculture 

and Renewable Energy 
U.S. Department of Energy 
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Otnttgress of tl7e Nnitch §t{X~IS-00/-l.fo.3( 
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September 11, 2015 

The Honorable Governor Jerry Brovm 
State Capitol, Suite 1171, 
Sacramento, CA 95814 

Jar 
Cal 
141 
Sac 

The Honorable Sarah "Sally" Jewell, Secretary Th' 
United States Department of the Interior Uni 
1849 C Street, NW, Room 6156 140 ____________ _ 

Washington, D.C. 20240 Wa 

The Honorable Regina A. McCarthy, Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, NW, Room 3000 
Washington, D.C. 20460 

Dear Governor Brown, Secretaries Laird, Jewell and Pri' 

N~ \(\Cm~ peY

"D.en ·\ s -exxu.vn Y1 o 

Y--e5pms-e ~olttcZ_ 

We write to thank you for providing a 60-day extension to October 30, 2015 to the comment period on 
the recently released Bay-Delta Conservation Plan (BDCP)/California "WaterFix" and the partially 
Recirculated Draft Environmental Impact Report and Supplemental Draft Environmental Impact 
Slatement (RDEIR/SDEIS) and to urge that you provide an additional 60-day extension to December 29, 
2015. 

As you know, the IUJElR/SDEIS contains substantial changes from the initial public draft and amounts 
to nearly 8,000 pages of additional documentation. Given the size and complexity of the documents, 
particularly in light of the 40,000 pages associated with the original draft EIR/EIS which provides the 
context and foundation for this latest proposal, we believe the current public comment period is 
inadequate ilnd an Cldditional 60 days beyond the current review period is warranted. 

Thank you for your consideration. 

Sincerely, 

JEF ND&-.-1 -
Me~1gress 

PA:riTW Oii RECYCLED PAPER 

1 /2 
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ad~~~ 
DORIS MATSUI 
Member of Congress 

em er of Congress 

_.....-.. ----

~~ 
Member of Congress 

04:43:45 p.m. 09-14-2015 2 12 

Mt? & 
MIKE THOMPSON~ 
Member of Congress 

AMI BERA 
Member of Congress 

Member of Congress 
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March 4, 2016 

Mr. Robert McNally 
Director, Biopesticide and Pollution Prevention Division 
Office of Pesticide Programs 
U.S. Environmental Protection Agency 
Mail Code 5711 P 
1200 Pennsylvania Ave. NW 
Washington, D.C. 20460 

Dear Mr. McNally: 

California growers face numerous pest issues. As stewards of their land, they often use inte ated 
pest management (IPM) to control pests in the manner that makes the most sense from an effi acy, 
economic and environmental standpoint. We are hearing concerns from local growers about the U.S. 
Environmental Protection Agency's (EPA) proposal to revoke the residue tolerance on B AD 
(Banda de Lupinus albus doce), a naturally derived biological fungicide. This product is qu~ckly 
becoming an important tool in the IPM toolbox because it does not have any resistance issues. ! 

' 

One of the strqngest critics of the EPA's proposal has been the U.S. Department of AgricJlture 
(USDA), which has stated tha.t it "is no.t sufficiently justified by available scientific data'', an4 that 
"the [EPA's] decision seenis ,.~9. .. l>e arbitrary." . .Imposing. a tolera,nc<; on a biological pr+duct 
undermines the EPA'~ .own scientific review prqcess and ,is inc9nsistent with the agency's ~ted 
intention to expand producer use of biopesticides; instead, it will establisl) a precedent that tould 
make producers more reluctant to use naturally derived biological products. · I 

The USDA also stated that the proposed rule fails to address possible impacts of the establishm~int of 
such tolerances for the affected crop commodities on international trade. Specifically, wi the 
Canadian Pest Management Regulatory Agency having already established a tolerance exem tion, 
revocation of the U.S. tolerance will disrupt harmonization of trade between the two cou~ies. 
Further, revocation of the tolerance exemption may cause other governments to impose differen · data 
requirements to establish maximum residue levels for the product, creating international trade is ues. 

We encourage EPA to maintain BLAD's existing.tolerance exeml'tion. 

1 
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Sincerely, 

Member of Congress 

~~A~ 
Member of Congress 

DAVID G. VALADAO 
Member of Congress 

2 

JIM COSTA 
Member of Congress 

Member of Congress 

SAM FARR 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

APR 2 6 20'6 
OFFICF OF CHEMICAL SAFETY 
AND POLcUTION PR[VLNT!ON 

Thank you for your letter of March 4. 2016. to the U.S. Environmental Protection Agency regarding a 
proposal to revoke the residue tolerance on banda de Lupinus a/bus doce. The EPA is aware of concerns 
regarding the proposal and is taking such feedback into consideration. 

In 2013. the EPA promulgated a final rule/tolerance exemption for the biochemical pesticide BLAD. 
Shortly after the final rule was published in 2013, the U.S. Food and Drug Administration raised concern 
about BLAD's potential allergenicity to peanut- and lupine-sensitive individuals. The EPA then 
collaborated with the FDA. the allergenicity expert in the federal government, on potential risk from 
BLAD to sensitive individuals. 

As a result of 1.:ollaborating with the FDA to protect the safety of the food supply and to better ensure 
protection for potentially allergic individuals, the EPA has proposed to revoke the tolerance exemption 
and establish a tolcram:e for BLAD. The public comment period for the proposal closed on July 28. 
2015. The EPA is currently considering the comments and expects to make a decision later this year. 

Again, thank you for your letter. If you have further questions. please contact me, or your staff may 
contact Mr. Sven-Erik Kaiser in the EPA's Office of Congressional and Intergovernmental Relations at 
kaiser.sven-erikra}epa.gov or (202) 566-2753. 

r fan; cs .I. Jones 
~istant Admi 
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l!ma.affington, ll<!r 20515 

The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, DC 20460 

April 14, 2011 

Dear Administrator Jackson and Assistant Secretary Darcy: 

The Honorable Jo-Ellen Darcy 
Assistant Secretary of the Anny 

for Civil Works 
108 Army Pentagon 
Room 3E446 
Washington, DC 20310-0108 

In December 2010, the Environmental Protection Agency and Corps of Engineers 
(co1Iectively, the "Agencies") sent draft "Clean Water Protection Guidance" to the Office of 
Management and Budget for regulatory review. The intent of the document is to describe how 
the Agencies will identify waters subject to jurisdiction under the Federal Water Pollution 
Control Act of I 972 (more commonly known as the "Clean Water Act") and implement the U.S. 
Supreme Court's decisions in Solid Waste Agency of Northern Cook County v. U.S. Army Corps 
of Engineers (SWANCC) and United States v. Rapanos (Rapanos) concerning the extent of 
waters covered by the Act. Further, this document would supersede guidance that the Agencies 
previously issued in 2003 and 2008 on determining the scope of"waters of the United States" 
subject to Clean Water Act programs. 

In our view, this "Guidance" goes beyond clarifying the scope of "waters of the United 
States" subject to Clean Water Act programs. Rather, it is aimed, as even the Agencies 
acknowledge, at "increas[ing] significantly" the scope of the Clean Water Act's jurisdiction over 
more waters and more provisions of the Clean Water Act as compared to practices under the 
currently applicable 2003 and 2008 guidance. ("Guidance," at I.) 

It appears that the Agencies intend to expand the applicability of this "Guidance" beyond 
section 404 to all other Clean Water Act provisions that use the term "waters of the United 
States," including sections 402, 401, 311, and 303. Moreover, the Agencies intend to "alleviate 
the need to develop extensive administrative records for certain jurisdictional determinations" 
("Guidance," at 1 ), thereby shifting the burden of proving the jurisdictional status of a "water" 
from the Agencies to the regulated community, and thus making the provisions of this 
"Guidance" binding on the regulated community. 

In light of the substantive changes in policy that the Administration is considering with 
this "Guidance," we are extremely concerned that this "Guidance" amounts to a de.facto rule 
instead of mere advisory guidelines. Additionally, we fear that this "Guidance" is an attempt to 

PRINTED ON RECYCLED PAPER 



2 

short-circuit the process for changing agency policy and the scope of Clean Water Act 
jurisdiction without following the proper, transparent rulemaking process that is dictated by the 
Administrative Procedure Act. 

This "Guidance" would substantively change the Agencies' policy on waters subject to 
jurisdiction under the Clean Water Act; undennine the regulated community's rights and 
obligations under the Clean Water Act; and erode the Federal-State partnership that has long 
existed between the States and the Federal Government in implementing the Clean Water Act. 
By developing this "Guidance," the Agencies have ignored calls from state agencies and 
environmental groups, among others, to proceed through the nonnal rulemaking procedures, and 
have avoided consulting with the States, which are the Agencies' partners in implementing the 
Clean Water Act. 

The Agencies cannot, through guidance, change the scope and meaning of the Clean 
Water Act or the statute's implementing regulations. If the Administration seeks statutory 
changes to the Clean Water Act, a proposal must be submitted to Congress for legislative action. 
If the Administration seeks to make regulatory changes, a notice and comment rulemaking is 
required. 

We are very concerned by the action contemplated by the Agencies, and we strongly urge 
you to reconsider the proposed "Guidance." 

Thank you for your attention to this matter. 

Sincerely, 

Bob Gibbs 
Member of Congress 

Tim Holden 
Member of Congress 

~ 
?iiCkRahatl 

Member of Congress 

·~ 8.JfL 
d McKinley 

ember of Congress 



·1'& Jeff Landry 
Member of Congress 

~~ 
Pete Olson 
Member of Congress 

Raul Labrador 
Member of Congress 
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l(~~~ 
Member of Congress 

Member of Congress 

Jeff Flake 
Member of Congress 



f;tDfr~ 
Brett Guthrie 
Member of Congress 

~~ Greg den 
Member of Congress 

Je~ 
Member of Congress 

0A:'b 
Member of Congress 

Dennis Cardoza 
Member of Congress 

~O.L 
Paul Gosar' 
Member of Congress 

-

4 

~ J1ai Rogers 
Member ofCongres~ 

-



Steve King 
Member of Congress 

LJ~ 
Sam Graves 
Member of Congress 

~~~ TimMurph~ 0 
Member of Congress 

~c.?.f;z; __ -:= 
Collin Peterson 
Member of Congress 

Rick Crawford 
Member of Congress 
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Francisco Canseco 
Member of Congress 

M~ BlShUSter 
Member of Congress 

Chip Crav c 
Member o Congress 

dd v4,!-~ 
Member of Congress 

~gn~ 
Member of Congress 

~ 
Member of Congress 



~~ m Manno ~4--
Member of Congress Member of Congress 

~ Step mcher ~-'L~ 
Member of Congress Member of Congress 

Member of Congress 

~-- /]. __ -~L.l ... ~ 
AdamKinzinger -~~ ~ 
Member of Congress Member of Congress 

Member of Congress 

Austin Scott 
Member of Congress 

s~& 
Member of Congress 



BJaine Luetkeme 
Member of Congress 

~ 
Member of Congress 

'sti Noem 
Member of Congress 

4~ 
Member of Congress 

Member of Congress 
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~;r·--

Leonard Boswell 
Member of Congress 

Renee Ellmers 
Member of Congress 

Member of Congress 



~w.. 
Howard Coble 
Member of Congress 

Stevan Pearce 
Member of Congress 

~~ fblnFr__ 
Steve Chabot 
Member of Congress 

c tt DesJ ar ms 
Member of Congress 

GeotfOa\is 
Member of Congress 

8 

Lou Barletta 
Member of Congress 

C.t.!&.~ 
Todd Rokita · 
Member of Congress 

~.t4:: 
Member of Congress 



~~~ 
Stevefu:ers 
Member of Congress 

~~ VickyH~ 
Member of Congress 

Member of Congress 

~x£,L~ 
Steve Southerland 
Member of Congress 

Member of Congress 
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Tom Latham 
Member of Congress 

can Hunter 
Member of Congress 

Member of Congress 

Charles Dent 
Member of Congress 

~~ 
Terri Sewell 
Member of Congress 



Ann Emerson 
ember of Congress 

Member of Congress 

~~-~~ 
- """ifo'Gert Aderholt' --·~ 

Member of Congress 

Mark Crltz 
Member of Congress 

10 

arrow 
ember of Congress 

~//},/la; 
Todd Platts 
Member of Congress 

LynnJ s 
Member of Congress 



Member of Congress 

L~ RalldYN~aud~ 
Member of Congress 

&~~-
Member of Congress 

Diane Black 
Member of Congress 
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Tim Griffin 
Member of Congress 

Dan Boren 
Member of Congress 

Devin Nunes 
Member of Congress 

1f\ [ I ~ -
Mastinss~ 
Member of Congress 

Q~ 
Scott Tipton 
Member of Congress 

~~ 
Member of Congress 



im Matheson 
Member of Congress 

~1~ 
Chuck Fleiscmnann 
Member of Congress 

& __ (~ 
Steve LaTourette 
Member of Congress 

Rich Nugent 
Member of Congress 
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··-----------------------

B~ 
Member of Congress 

om McClintock 
Member of Congress 

13,v-=(1~ 
Ben Chandler 
Member of Congress 



Brian Bilbray 
Member of Congress 

D~ 
Member of Congress 
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Ileana Ros-Lehtinen 
Member of Congress 

~ ~ .-

/David Scott :;; 
M::orcongress 

~ 
Dean Heller 
Member of Congress 

Member of Congress 



Member of Congress 

Jo 

~· 

~--::;.-~_.._.... .. __ 
Bill Flores 
Member of Congress 

d,,Jd,4'~Jk 
Candice Miller 
Member of Congress 

~o St alazzo 
Member of Congress 

Michael Turner 
Member of Congress 
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~n~~ 
Member of Congress 

~~~~ 
Member of Congress · 

£ . 0 <2' ... !Mv 
Erik Paulsen 
Member of Congress 

Member of Congress 

&= 11'/ f.IJt_ 
Member of Congress 



sts~-
Member of Congress 

Dan Benishek 
Member of Congress 

j~~~00[ 
Member of Congress 

Member of Congress 

hn Kline 
ember of Congress 
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RobertH 
Member of Congress 

~:JPt.1~ atriCk MCHCiirY 
Member of Congress 

{£Lio~· 
Bob Goo latte 
Member of Congress 
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~.~L~ .. 
n J can Jr. 

ember of Congress 

~~d&&~v( 
Member of Congress 

~efMJc ~ Richard Hanna 
Member of Congress Member of Congress 

~~.¥2 -
Member of Congress 

~~J teVeSCaiiSC 
Member of Congress 

CC: 
Nancy Sutley, Chair, White House Council on Environmental Quality (CEQ) 
Cass Sunstein, Administrator, Office of Information and Regulatory Affairs (OIRA), OMB 



The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JUL 2 0 2011 

Thank you for your letter of April 14, 2011, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson and the U.S. Department of the Army Assistant Secretary (Civil 
Works) JoEilen Darcy regarding draft guidance clarifying the definition of "waters of the United 
States." I understand your interest in the significant issues associated with the geographic scope 
of the Clean Water Act (CWA), which are so central to the agencies' mission of assuring 
effective protection for human health and water quality for all Americans. We appreciate the 
opportunity to respond to your letter. 

Recognizing the importance of clean water and healthy watersheds to our economy, 
environment, and communities, on April 27, 2011, EPA and the U.S. Army Corps of Engineers 
(Corps) released draft guidance that would update existing policies on where the CWA applies. 
We want to emphasize that this guidance was issued in draft and is not in effect. The agencies 
published the draft guidance in the Federal Register on May 2, 2011, and are requesting public 
comment until July 31, 2011. The guidance will not be made final until the after the comment 
period has closed and any revisions are made after careful consideration of all public input. 

It is also important to clarify that the draft guidance would not change existing requirements of 
the law nor substantially increase the geographic scope of waters subject to protection under the 
CW A. The extent of waters covered by the Act remains significantly less than the scope 
protected under the law prior to Supreme Court decisions in SWANCC and Rapanos, and the 
agencies' guidance cannot change that. We believe that guidance will be helpful in providing 
needed improvements in the consistency, predictability, and clarity of procedures for conducting 
jurisdictional determinations, without changing current regulatory or statutory requirements, and 
consistent with the relevant decisions of the Supreme Court. 

We share your interest in proceeding with an Administrative Procedure Act rulemaking as soon 
as possible to modify the agencies' regulatory definition of the term ''waters of the United 
States" to reflect the Supreme Court decisions in SWANCC and Rapanos. Rulemaking assures an 
additional opportunity for the states, the public, and stakeholders to provide comments on the 
scope and meaning of this key regulatory term. EPA and the Corps hope to publish a Notice of 
Proposed Rulemaking on potential regulatory changes later this year. 



--- -··-----------·-···-------··-----

Clean water provides critical health, economic, and livability benefits to American communities. 
Since 1972, the CW A has kept billions of pounds of pollution out of American waters, and has 
doubled the number of waters that meet safety standards for swimming and fishing. Despite the 
dramatic progress in restoring the health of the Nation's waters, an estimated one-third of 
American waters still do not meet the swimmable and fishable goals of the Clean Water Act. 
Additionally, new pollution and development challenges threaten to erode our gains, and demand 
innovative and strong action in partnership with Federal agencies, states, and the public to ensure 
clean and healthy water for American families, businesses, and communities. EPA and the Corps 
look forward to working with the public, our federal and state partners, and Congress to protect 
public health and water quality, and promote the nation's energy and economic security. 

We appreciate the opportunity to respond to your letter. We hope you will feel free to contact us 
if you have additional questions or concerns, or your staff may call Denis Borum in EPA's 
Office of Congressional and Intergovernmental Relations at (202) 564-4836 or Chip Smith in the 
Office of the Assistant Secretary (Civil Works) at (703) 693-3655. 

Sincerely, 

~/\~-
Nancy K. Stoner 
Acting Assistant Administrator 
U.S. Environmental Protection Agency 
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maslfingtnn, mar 20515 

The Honorable Bob Perciasepe 
Acting Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

Dear Administrator Perciasepe, 

March 12, 2013 

We write to express our concerns regarding the Environmental Protection Agency's recent 
release of the personal information of livestock and poultry producers to various environmental 
activist groups. While we understand Section 308 of the Clean Water Act grants broad authority 
to the EPA to collect information and conduct inspections on Concentrated Animal Feeding 
Operations (CAFOs), we have serious concerns over the EPA's release of this information, 
particularly regarding the individual privacy rights of those whose information was released, and 
possible bio-security threats to the Nation's food supply. 

It is our understanding that the EPA released a significant accum~lation of personal and business 
information about livestock and poultry farmers across 30 states. Reports indicate that the data 
was submitted by state environmental quality agencies, and was not reviewed by EPA to 
determine if any of the information was confidential business information, protected by federal 
privacy laws, or subject to being withheld for national security concerns. The information 
included data from farms of all sizes - not just large CAFOs. Additionally, an overwhelming 
majority of the information released appears to be derived from farms owned by families, who 
may now face threats to their homes and businesses. Uncontrolled access to this accumulation of 
personal and geospatial data may represent a serious threat not only to the safety of producers 
and their families, but also to the Nation's food supply. 

We are also deeply concerned that EPA's recent actions signal further implementation of policies 
that threaten producers' personal privacy, including the development of a comprehensive public 
database containing detailed information of every livestock and poultry operation. In May 2012, 
the EPA agreed to propose a CW A Sec. 308 rulemaking to gather data from CAFOs in an 
agreement with environmental groups. After sustained objections through th~ comment process 
the rulemaking was withdrawn in July 2012. The EPA determined, however, that it would still 
continue to gather data on CAFOs and has stated the Agency_ still intends to pursue such a 
national database. Livestock and poultry producers in our districts and across the Country agree 
these types of actions pose serious risks, which may include targeted harassment and even bio
terrorism. Both the pepartment of Homeland Security and the Department of Agriculture have 
echoed these sentiments. 
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Given the many concerns and outstanding questions surrounding EPA' s recent actions, we 
respectfully request your response to each of the following questions within 30-days, or a 
detailed explanation of why this cannot be done and a reasonable timetable for full and complete 
response: 

l . What process did EPA use to acquire the released information regarding poultry and 
livestock producers from state agencies? Did EPA withhold or threaten to withhold 
funding from state agencies that did not comply with the data requests? Did EPA in any 
way try to limit the amount of personal information received from the states? Did EPA 
request or otherwise receive and retain any information on Animal Feeding Operations 

(AFOs) not qualifying as a regulated CAFO? 

2. Does EPA believe that aggregation and dissemination of detailed information on 
livestock facilities across the Country does not increase the threat of bio-terrorism? If so, 
what is the basis for dismissing the arguments to the contrary advanced by the federal 
agencies charged with protecting our food system (USDA) and our national security 
(OHS)? 

3. How did the EPA consider the concerns of the Department of Homeland Security, which 
argued that a public database of detailed producer information would pose a threat to our 
Nation's food system? How did the agency consider USDA's concerns? Specifically, did 
the EPA determine that these Agencies' concerns were not credible or were outweighed 
by an interest in accumulating and disseminating the information? 

4. Does the EPA intend to develop a national database of producer information? If the 
Agency is assembling or intends to assemble such a database: Will the agency collect 
data from producers not currently regulated under the CW A Sec. 402 National Pollutant 
Discharge Elimination System (NPDES)? Will the database include information 
detailing the name and address of the farmer, longitude and latitude or other geospatial 
data, and number and type(s) of animals? Will the database include AFOs not subject to 
CW A regulations? 

5. What will EPA do to help protect producers and their operation from the possible abuse 
of the information gathered and released by the EPA? 

While we share your commitment to pursue responsible policies that achieve the goals of the 
Clean Water Act, we do not believe unnecessarily intruding into the lives and businesses of our 
Nation's farm families is the proper course of action. We urge you to suspend any efforts to 
assemble a public, national database of detailed and personal producer information, and instead 
refocus your efforts to ensure that the recent release of data is not misused in a way that threatens 
our Nation's producers and the integrity of our Nation's food supply that farm families make 
possible. 



We appreciate your prompt attention to this important matter, and look forward to your response. 

Steve Stockman 
Member of Congress 

1l/A ~ Rodney::#' 
Member of Congress 

Sanfor Bishop 
Membe of Congress 

Sincerely, 

Frank Lucas 
Member of Congress 

t::1~~--
Member of Congress 

~~ 
Dan Benishek 

Member of Congress 



~it1fr---
Member of Congress 

ir1d/f€9~ it 
Member of Congress 

( 
'-

Member of Congress 

Bob Goodlatte 
Member of Congress 

Bob Gibbs 
Member of Congress 

-~-:.-,:.--.... /' ___ __. 
Stephen Fincher 

Member of Congress 

Steve Womack 
Member of Congress 

~1b:b:--
Member of Congress 

Tom Cotton 
Member of Congress 



"t~vfz~ 
Member of Congress 

1£~/kL 
Morgan Griffith 
Member of Congress 

Westmoreland 
Member of Congress 

~1o:•L4•cs 
Member of Congress 

Roger 
Member of Congress 

~ Billy Long 
Member of Congress 

Richard Hudson 
Member of Congress 

• 

Alan Nunnelee 
Member of Congress 

Membero 

~(~ 
~ 

Member of Congress 



m Rooney 
Member of Congress 

a Roby 
Member of Congress 

Member of Congress 

Tom Graves 
Member of Congress 

Chris Collins 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Rick Crawford 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Crawford: 

JUl 1 5 2013 
OFFICE OF 

WATER 

Thank you for your letter of March 12, 2013, to the U.S. Environmental Protection Agency expressing 
concerns about the EPA' s recent release of data on concentrated animal feeding operations pursuant to 
the Freedom of Information Act. 

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans 
recognized by the FOIA, the Privacy Act, and the EPA's Privacy Policy. In recognition of the concerns 
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA's FOIA 
response to determine whether, as the agency had understood, the information the EPA released is 
publicly available, and whether any revisions to the agency's determination to release the information is 
warranted under the privacy exemption (Exemption 6) of the FOIA. 

As a result of this comprehensive review, we have determined that, of the twenty-nine states1 for which 
the EPA released information, all of the information from nineteen of the states is either available to the 
public on the EPA's or states' websites, is subject to mandatory disclosure under state or federal law, or 
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore 
not subject to withholding under the privacy protections of FOIA Exemption 6. The EPA has determined 
that some personal information received from the ten remaining states2 is subject to Exemption 6. 

The EPA has thoroughly evaluated every data element from each of these ten states and concluded that 
personal information - i.e., personal names, phone numbers, email addresses, individual mailing addresses 
(as opposed to business addresses) and some notes related to personal matters - implicates a privacy 
interest that outweighs any public interest in disclosure. 

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted 
portions include telephone numbers, email addresses, and notations that relate to personal matters. They 
also include the names and addresses of individuals (as opposed to business facility names and locations, 
though facility names that include individuals' names have been redacted). We believe that this amended 
FOIA response continues to serve its intended purpose to provide basic location and other information 
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively 
implements its programs to protect water quality, while addressing the privacy interests of the agricultural 
community. 

1 The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, Iowa, Illinois, Indiana, Louisiana, 
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming. 
2 The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah. 
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The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to 
representatives of the animal agricultural industry .. In addition, the EPA requested tha~ the ~revi~us data 
releases be returned to the agency, and all the original requestors subsequently complied with this 
request. The agency has also asked agricultural stakeholder groups to report to the EPA if any activities 
happen on their farms that they believe directly resulted from this FOIA release. 

The agency is also working to ensure that any future FOIA requests for similar information are reviewed 
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More 
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing 
training for all agency employees, including those in the Office of Water (OW), on the agency's 
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of 
processing a FOIA request, including how to properly safeguard information that may be exempt from 
mandatory disclosures, and will become a regular practice to agency personnel. 

With respect to your questions about the process used to collect information from animal feeding 
operations, as your letter reflects, the EPA initially proposed a rule that would have required CAFO 
owners to submit information about their operations to the agency. The agency later withdrew this rule 
and opted instead to work with states, which were already collecting this information, to gather the data. 
As part of this effort, the EPA established a Memorandum of Understanding (MOU) with the 
Association of Clean Water Administrators related to the agency voluntarily collecting information 
about animal feeding operations from the states. The EPA contacted states and gathered and released 
data from 29 state agencies, all of which have the authority to regulate animal feeding operations. The 
EPA's request to states only pertained to information on permitted and unpermitted CAFOs. Some states 
also provided information on additional animal feeding operations. The data was voluntarily submitted 
to the EPA in various forms (e.g., spreadsheets, public websites, databases, etc.). At the time of 
submission, the EPA informed each state agency that any records the EPA received would be subject to 
the Freedom of Information Act. At no time did the EPA withhold or threaten to withhold funding from 
state agencies that did not submit data. 

As also noted in your letter, the agency did receive comments from the U.S. Departments of Homeland 
Security and Agriculture on the EPA's proposed animal feeding operation data collection rule. The EPA 
did not provide a formal response to these comments because they were received as part of the inter
agency review process. As mentioned above, the EPA later withdrew the proposed rule. 

As stated by the EPA in its Federal Register notice withdrawing the data collection rule, "collecting 
existing information, evaluating it, and compiling it in one format will better inform the agency" in 
implementing its obligation to learn about the universe of animal feeding operations and protect the 
nation's waters under the Clean Water Act. The EPA has not determined how the data gathered will be 
used internally or externally. The agency commits to working together with our federal partners, 
industry and other stakeholders to determine the best approaches for working with the state data 
provided. To give you some background and context, in September 2008, the United States Government 
Accountability Office issued a report to congressional requestors, recommending that the EPA "should 
complete the agency's effort to develop a national inventory of permitted CAFOs ... "3 The report also 
stated that "despite its long-term regulation of CAFOs, the EPA has neither the information it needs to 

3 U.S. Gov't Accountability Office, Concentrated Animal Feeding Operations-EPA Needs More Information and a Clearly 
Defined Strategy to Protect Air and Water Quality, GA0--08-944 5 (2008), page 48. 



.. 
assess the extent to which CAFOs may be contributing to water pollution, nor the information it needs to 
ensure compliance with the Clean Water Act." 

Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal 
and ethical standards and in the public interest. If you have further questions, please contact me or your 
staff may call Greg Spraul in the EP A's Office of Congressional and Intergovernmental Relations at 
202-564-0255. 

Sincerely, 

:l~ 
Actin$ Assistant Administrator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JUl t 5 2013 
OFFICE OF 

WATER 

Thank you for your letter of March 12, 2013, to the U.S. Environmental Protection Agency expressing 
concerns about the EPA's recent release of data on concentrated animal feeding operations pursuant to 
the Freedom of Information Act. 

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans 
recognized by the FOIA, the Privacy Act, and the EPA's Privacy Policy. In recognition of the concerns 
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA's FOIA 
response to determine whether, as the agency had understood, the information the EPA released is 
publicly available, and whether any revisions to the agency's determination to release the information is 
warranted under the privacy exemption (Exemption 6) of the FOIA. 

As a result of this comprehensive review, we have determined that, of the twenty-nine states 1 for which 
the EPA released information, all of the information from nineteen of the states is either available to the 
public on the EPA's or states' websites, is subject to mandatory disclosure under state or federal law, or 
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore 
not subject to withholding under the privacy protections ofFOIA Exemption 6. The EPA has determined 
that some personal information received from the ten remain~ng states2 is subject to Exemption 6. 

The EPA has thoroughly evaluated every data element from each of these ten states and concluded that 
personal information - i.e., personal names, phone numbers, email addresses, individual mailing addresses 
(as opposed to business addresses) and some notes related to personal matters - implicates a privacy 
interest that outweighs any public interest in disclosure. 

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted 
portions include telephone numbers, email addresses, and notations that relate to personal matters. They 
also include the names and addresses of individuals (as opposed to business facility names and locations, 
though facility names that include individuals' names have been redacted). We believe that this amended 
FOIA response continues to serve its intended purpose to provide basic location and other information 
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively 
implements its programs to protect water quality, while addressing the privacy interests of the agricultural 
community. 

1 The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, Iowa, Illinois, Indiana, Louisiana, 
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming. 
2 The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah. 
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The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to 
representatives of the animal agricultural industry. In addition, the EPA requested that the previous data 
releases be returned to the agency, and all the original requestors subsequently complied with this 
request. The agency has also asked agricultural stakeholder groups to report to the EPA if any activities 
happen on their fanns that they believe directly resulted from this FOIA release. 

The agency is also working to ensure that any future FOIA requests for similar information are reviewed 
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More 
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing 
training for all agency employees, including those in the Office of Water (OW), on the agency's 
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of 
processing a FOIA request, including how to properly safeguard information that may be exempt from 
mandatory disclosures, and will become a regular practice to agency personnel. 

With respect to your questions about the process used to collect information from animal feeding 
operations, as your letter reflects, the EPA initially proposed a rule that would have required CAFO 
owners to submit information about their operations to the agency. The agency later withdrew this rule 
and opted instead to work with states, which were already collecting this information, to gather the data. 
As part of this effort, the EPA established a Memorandum of Understanding (MOU) with the 
Association of Clean Water Administrators related to the agency voluntarily collecting information 
about animal feeding operations from the states. The EPA contacted states and gathered and released 
data from 29 state agencies, all of which have the authority to regulate animal feeding operations. The 
EPA's request to states only pertained to information on permitted and unpermitted CAFOs. Some states 
also provided information on additional animal feeding operations. The data was voluntarily submitted 
to the EPA in various forms (e.g., spreadsheets, public websites, databases, etc.). At the time of 
submission, the EPA informed each state agency that any records the EPA received would be subject to 
the Freedom of Information Act. At no time did the EPA withhold or threaten to withhold funding from 
state agencies that did not submit data. 

As also noted in your letter, the agency did receive comments from the U.S. Departments of Homeland 
Security and Agriculture on the EPA' s proposed animal feeding operation data collection rule. The EPA 
did not provide a formal response to these comments because they were received as part of the inter
agency review process. As mentioned above, the EPA later withdrew the proposed rule. 

As stated by the EPA in its Federal Register notice withdrawing the data collection rule, "collecting 
existing information, evaluating it, and compiling it in one format will better inform the agency" in 
implementing its obligation to learn about the universe of animal feeding operations and protect the 
nation's waters under the Clean Water Act. The EPA has not determined how the data gathered will be 
used internally or externally. The agency commits to working together with our federal partners, 
industry and other stakeholders to determine the best approaches for working with the state data 
provided. To give you some background and context, in September 2008, the United States Government 
Accountability Office issued a report to congressional requestors, recommending that the EPA "should 
complete the agency's effort to develop a national inventory of permitted CAFOs ... "3 The report also 
stated that ''despite its long-term regulation of CAFOs, the EPA has neither the information it needs to 

3 U.S. Gov 't Accountability Office, Concentrated Animal Feeding Operations-EPA Needs More Information and a Clearly 
Defined Strategy to Protect Air and Water Quality, GA0-08-944 S (2008), page 48. 



assess the extent to which CAFOs may be contributing to water pollution, nor the information it needs to 
ensure compliance with the Clean Water Act." 

Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal 
and ethical standards and in the public interest. If you have further questions, please contact me or your 
staff may call Greg Spraul in the EP A's Office of Congressional and Intergovernmental Relations at 
202-564-0255. 

Sincerely, 

Nancy K. toner 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, D.C. 20460 

October I, 2014 

The Honorable Jo-Ellen Darcy 
Assistant Secretary of the Army 
Department of the Army 
108 Army Pentagon 
Washington, D.C. 20310 

Dear Administrator McCarthy, Secretary Darcy, and Secretary Vilsack: 

The Honorable Thomas Vilsack 
Secretary 
U.S. Department of Agriculture 
1400 Independence Avenue SW 
Washington, D.C. 20250 

We are writing regarding the Interpretive Rule (IR) jointly proposed by the Environmental Protection 
Agency and the U.S. Army Corps of Engineers on March 25, 2014 with the intent of clarifying how the 
recently proposed 'Waters of the United States' rule would impact normal faiming exemptions under Section 
404(1)(1 )(A) of the Cleai1 Water Act (CW A). Our questions and comments are specific to the impact of the 
IR on the dairy industry. 

As members of Congress representing significant milk producing regions, we appreciate that voluntary 
agricultural conservation practices play a significant role in the conservation of private working lands and are 
critical to maintaining clean air and clean water. We know very well that dairy farmers in our states enjoy 
productive, collaborative relationships with USDA and Natural Resources Conservation Service (NRCS) 
field offices as they work to manage their land and water. 

With this in mind, we are concerned that the IR has created an atmosphere of uncertainty that may 
disincentivize dairy producers from conducting numerous soil and water conservation practices. Therefore, 
we urge you to respond to the following concerns that we have regarding the Interpretive Rule based on 
conversations with our constituents in the dairy farming sector. 

Your agencies have indicated that the IR is intended to provide certainty to farmers and ranchers by listing 
56 specific soil and water conservation practices that are exempt from CW A Section 404 permitting rules. 
Prior to the release of the IR, all normal farming practices, including all upland soil and water conservation 
practices and most, if not all, of the 56 listed practices, were understood to be exempt from Section 404 ' 
requirements, based on the language of Section 404(f)(l)(A) of the CW A. Moreover, farmers were not 
required to adhere to specific standards in order to qualify for the exemption. 

However, the IR introduces a new requirement that in order to obtain exemptions for the 56 listed practices, 
farmers must be in compliance with NRCS standards. In your view, how does this requirement square with 
your agencies' stated intention not to modify the scope of agricultural activities that are already exempt . 
under Section 404? Does the IR put NRCS in a position of enforcing regulatory requirements under the . 
CW A as opposed to promoting voluntary conservation? Furthermore, do you believe that the new ' 
req\.1irements for the 56 listed conservation practices impact the legal standing of the Section 404 exemption 
for practices that are not listed? 
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We also wish to better understand how the IR will impact existing, ongoing conservation efforts conducted 
by farmers and ranchers, particularly for dairy operations. The dairy industry worked collaboratively with 
NRCS to develop the Dairy Environmental Handbook, which outlines numerous best practices for dairy 
producers. Some, but not all, of these practices are based on NRCS recommendations, but they do not 
necessarily minor the agency's exact standards. 

However, v.'1th the issuance of the IR, we are concerned that dairy producers who follow their industry'~ 
conservation guidelines, developed in accordance with NRCS, will no longer qualify for exemptions frorn 
Section 404 of the CW A. Dairy farmers will understandably be unsure about which standards to follow' and 
will possibly view the IR as a disincentive to conducting certain conservation practices altogether. This 
seems to run counter to the goal of encouraging fatmers to responsibly manage and conserve their soil and 
water resources. In your view, if a dairy farmer follows the guidelines in the Handbook, rather than specific 
guidelines from NRCS, will they be subject to liability under the CWA as a result of the IR? · 

Finally, we share the concerns of our constituents that the IR took effect without any notice and commeipt 
period, giving impacted stakeholders in the dairy industry and others no opportunity to provide input on its 
contents. We understand that this is often the case for interpretive rules, but this particular rule puts in place 
notable policy changes for agriculture, so this is a concern to us and our constituents. We are hopeful that 
dairy fam1ers and other stakeholders will have additional opportunities to provide their views on this topic. 

Thank yo Lt for your consideration of our questions and comments. We look forward to yom responses on 
these important farming and conservation issues. 

REI . BLE / 
Member o ng(ess 

jfJ-'#f~ 
GLENN 'GT' THOMPSON 

IDL 
DA YID G. VALADAO 
Member ofConess 

!~L~ 
Member of Congress 

PETER WELCH 
Member of Congress 



~·~ 
CHRIS COLUNS 

M~b~Congress 

JEr:::;;: 
Member of Congress 

Cfll!.~ 
RICHARD L. HANNA 
Member of Congress 

,.·- ····-· -... f) 
/ k_ ---l:_;;··t;;' 

THOMAS E. PETRI 
Member of Congress 

TZ2:~ 7/fif!" 
~~DUFFY 

Member of Congress 

CH~!BSON 
Member of Congress 

Po~!:~ 
Member of Congress 

~~/Ii~ 
GLORIA NEGRETE MCLEOD 
Member of Congress 

RON KIND 
Member of Congress 

~ECO~ 
Member of Congress 

~F:ff «11-u' 
Member of Congress 

~. 
:it , . "?./JI/:;£ 
TIMOT~;LZ ab:r of Congress 

'k~~ 
Member of Congress 

tJ.tL/-.. 
KURT SCHRADER 

~on~g~re~s~[Jtll'6t'~~ 
DA YID LOEBSACK 
Member of Congress 



USDA 
The Honorable Jeff Denham 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

FEB 1 1 2015 

Thank you for your October 1, 2014, letter to the U.S. Environmental Protection Agency, the U.S. 
Department of the Anny, and the U.S. Department of Agriculture regarding the interpretive rule related 
to the applicability of Clean Water Act Section 404(f)(l)(A). 

On December 16, 2014, President Obama signed the Consolidated and Further Continuing 
Appropriations Act, 2015, which instructs the EPA and the Department of the Anny to withdraw the 
agencies' interpretive rule. Consistent with the statutory directive, the EPA and the Army have 
withdrawn the interpretive rule. The exemptions from Clean Water Act permits for discharges of 
dredged and/or fill material will continue to apply for normal fanning, silviculture, and ranching 
activities, as well as for other qualifying agricultural activities under 404(f)(l). Withdrawal of the 
interpretive rule also docs not impact the agencies' work to finalize their rulemaking to define the scope 
of the Clean Water Act. 

Thank you again for your letter. Please contact us if you have additional questions on this issue, or your 
staff may contact Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations 
at borum.dcnis@epa.gov or (202) 564-4836, Chip Smith in the Office of the Assistant Secretary of the 
Army (Civil Works) at charlcs.r.smith567.civ@mail.mil or (703) 693-3655, or Patty Lawrence in 
USDA's Natural Resources Conservation Service at (202) 720-0134. 

Sincerely, 

1<~1.1(r 
Ke1U1eth J. Kopocis 
Deputy Assistant Administrator for Water 
U.S. Environmental Protection Agency 

·-~~ Ellen Darcy 
sistant Secretary (Civil s) 

......_ ... ,~,...._.,.,partme he Army 

obert BolUl · 
Undersecretary for Natural Resources and the Environment 
U.S. Department of Agriculture 
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The Honorable Lisa P. Jackson 
EPA Administrator 
1200 Pennsylvania Avenue, N.W. 
Mail Code: 1 lOlA 
Washington, DC 20460 

Dear Administrator Jackson: 

August 9, 2012 

We are encouraged by your July 2 letter to New Mexico Gov. Susana Martinez 
announcing a 90-day stay for the Federal Implementation Plan for the San Juan Generating 
Station (SJGS). Your action provides an important opportunity to find a mutually agreeable and 
reasonable means of meeting regional haze requirements at the New Mexico plant. 

As Representatives of California municipal utilities that are stakeholders and owners of 
the SJGS, we request your assistance in facilitating this dialog sought by the Governor and the 
plant's operator, Public Service Company of New Mexico (PNM) and the plant's owners in 
California. Your involvement is critical to finding an approach that strikes a reasonable balance 
between environmental benefits and economic impacts when determining the right haze
reduction retrofits for the SJGS. 

Crafting a balanced approach is important to the California public utilities and their 
customers who will have to pay a large share of the costs of meeting regional haze requirements 
at the SJGS. 

Cost-effectiveness and reasonableness are two of the five criteria embedded in the 
regional haze law that is aimed at improving visibility in National Parks and wilderness areas. 
Regional haze requirements are separate from health-based standards, and cost of compliance 
must be considered by EPA when determining the best available retrofit technology for reducing 
haze-causing emissions, especially in view of current economic conditions. 

EPA appears to have grossly underestimated the cost of installing the "Selective Catalytic 
Reduction" technology mandated by its Federal Implementation Plan. Installation bids recently 
received from firms specializing in Selective Catalytic Reduction technology are at least twice as 
high as EPA's estimates. This raises serious doubts about whether EPA's plan meets the cost
effectiveness criteria. EPA's discussions with the State of New Mexico and PNM should clarify 
the actual costs of compliance and so lead to an agreement on an appropriate technology to 
reduce the emissions from SJGS that impair visibility. 
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We encourage you to work with the stakeholders to find a solution that will meet the 
visibility goals of the regional haze standards in a manner that reflects full consideration of 
customer costs and economic impacts in the region served by the SJGS. 

Please keep us informed of your progress. We have a short time frame to make this work 
for all involved. 

~tlf~~~ 
Member of Congress 

-·~····ler 
Member of Congress 

Tom McClintock 
Member of Congress 

E~f<°rc.e_ 
Member of Congress 

Sincerely, 

Member of Congress 

~~--L-
r.:~asancheZ ~ 
Member of Congress 

Adam Schiff 
Member of Congress 



UNITED ST A TES ENVIRONMENT AL PROTECTION AGENCY 
REGION 6 

The Honorable Jeff Dunham 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Dunham: 

1445 ROSS AVENUE, SUITE 1200 
DALLAS, TEXAS 75202 - 2733 

November 8, 2012 
Office of the Regional Administrator 

Thank you for your letter of August 9, 2012, to the U.S. Environmental Protection Agency 
Administrator Lisa P. Jackson regarding the 90-day stay of the New Mexico Interstate Transport Federal 
Implementation Plan and best available retrofit technology determination (76 FR 52388). Your letter 
was forwarded to me for reply because New Mexico is within the jurisdiction of Region 6. 

As you mention in your letter, the EPA issued a 90-day stay of a federal clean air plan for the San Juan 
Generating Station in New Mexico that began on July 15, 2012. The stay offers an opportunity to further 
work with New Mexico, PNM and other interested parties toward replacing the federal clean air plan 
with a state plan that alternatively addresses the regional haze requirements of the Clean Air Act while 
serving the economic and environmental interests of the state. The New Mexico Environment 
Department has taken the lead in engaging interested stakeholders in discussions on the feasibility of 
possible alternatives through a series of public meetings and the creation of a technical workgroup. 
While we were not a member of the technical workgroup, the EPA provided technical expertise on 
various topics to the NMED, including guidance on the requirements of the regional haze rule and the 
five-factor analysis needed to inform a determination. The five-factor analysis includes an evaluation of 
the costs of compliance, the energy and non-air quality environmental impacts of compliance, any 
existing pollution control technology in use at the source, the remaining useful life of the source and the 
degree of visibility improvement which may reasonably be anticipated from the use of BART. 

Considering the encouraging progress accomplished during the 90-day administrative stay of the federal 
plan and also the remaining work, on October 12, 2012, the EPA issued an extension of the 
administrative stay by an additional 45 days. This additional time is needed so that the NMED has the 
opportunity to provide information required for the EPA to propose positive action on a state plan under 
the Clean Air Act. The extension -will allow the EPA and New Mexico to discuss the proposal the state 
released on October 2, 2012, and additional ideas that could prove beneficial in creating a state plan that 
would ultimately satisfy the requirements of the Clean Air Act. 
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We encourage all interested stakeholders to participate in this process and provide input to the NMED as 
it works with the EPA, PNM and other stakeholders to develop a BART alternative. If you have any 
further questions, please contact me at (214) 665-2100, or your staff may contact Ms. Cynthia Fanning, 
Congressional Liaison, at (214) 665-2142. 

Identical letters sent to: The Honorable Mary Bono Mack The Honorable Ed Royce 
House of Representatives House of Representatives 

The Honorable Joe Baca The Honorable Jerry Lewis 
House of Representatives House of Representatives 

The Honorable Loretta Sanchez The Honorable Gary Miller 
House of Representatives House of Representatives 

The Honorable Adam Schiff The Honorable Tom McClintock 
House of Representatives House or Representatives 



LAL l~-C0\-3331 

Qtungre.a.a nf t!Je llniteb SPtate.a 
llu.eqington, mar 20515 

July 31, 2012 

The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvaoia.Ave., NW 
Washington, DC 20460 

Dear Administrator Jackson: 

We are writing to express our concerns regarding the Environmental Protection Agency's (EPA) 
proposed rule governing cooling water Intake structures under Section 316(b) of the Clean Water Act. 
This proposed rule will affect more than a thousand coal, nuclear, and natural gas power plants and 
manufacturing facilities across the country and has the potential to Impose enormous costs on 
consumers without providing human health benefits or significant Improvements to fish populations. 
We believe it is critically important that the final rule provides ample compliance flexibility to 
accommodate the diversity of these facilities, allows for multiple pre-approved technologies, ensures 
that the definition of closed-cycle systems at existing facilities is not more stringent than for new 
facilities, and forgoes the use of its "willingness to pay'' public opinion survey. 

Flexibilltv 
The proposed rule correctly provides states with the lead authority to make site-specific evaluations to 
address entrainment. It Is vitally important that EPA's final rule retain this compliance flexibility, 
allowing technology choices to be made on a site-specific basis reflecting costs and benefits. We 
encourage the EPA to adopt these features In the impingement parts of the rule as well. 

Impingement Requirements 
The proposed rule includes a stringent national numeric impingement standard that would be extremely 
difficult for facilities with state-of-the-art controls to meet. Even the technology EPA prefers-advanced 
traveling screens and fish return systems-cannot meet the proposed standard on a reliable basis. The 
final rule must, Instead, provide multiple pre-approved technologies that, once installed and properly 
operated, would be recognized as sufficient to address impingement concerns. In cases where such 
technologies are not feasible or cost-beneficial, we ask that the rule provide an alternative compliance 
option and relief where it can be shown there are minimal impingement or entrainment impacts on 
fishery resources. Further, the final rule should extend the compliance deadline for impingement to the 
longer proposed deadline for entrainment, and provide adequate time to allow companies to make 
integrated, cost-effective compliance decisions. 

Definition of Closed-Cycle Cooling 
Many facilities today have closed-cycle cooling systems. The rule must ensure that the definition of 
what qualifies as closed-cycle systems at existing facilities is not more stringent than the one EPA 
already has adopted for new facilities. The definition should include any closed-cycle system that 
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recirculates water during normal operating conditions, and the definition must not exclude 
impoundments simply because they are considered waters of the United States. 

Public Ooinion Survey 
We ask that the EPA abandon the use of its "willingness to pay" public opinion survey discussed in its 
second Notice of Data Availability (NODA). The public opinion survey method is highly controversial and 
does not provide a basis for reliable results. The survey results EPA has published to date are 
incomplete, insu~ciently analyzed, and lack peer review. This approach to economic analysis is far too 
speculative to serve as a basis for national regulatory decisionmaking and presents very worrisome 
·national, legal, policy, and governance implications that go well beyond this rulemaking. EPA's 
conventional cost-benefit analysis produced· an unwarranted cost to benefit ratio of 21:1. Using the 
incomplete public opinion survey approach Instead of the accepted conventional cost-benefit analysis 
causes an alarming shift in this ratio to 1:5, a change of 10,000 percent. Such an extreme change In 
benefits raises questions about the validity of the survey. Furthermore, the survey itself is misleading 
and inaccurate. Scientific studies have not demonstrated that reducing impingement and entrainment 
by regulating cooling water intake structures will result in measurable improvements in fish populations, 
yet that is what the survey clearly suggests. 

We appreciate your consideration of the above improvements to the proposed rule and hope that the 
EPA will adopt them before finalizing the rule. These changes would help to reduce the current 
substantial disparity between the proposed rule's costs and benefits. Such actions by the EPA would 
conform to the President's January 2011 Executive Order 13563, which directs agencies to adopt rules 
that minimize regulatory burden and produce maximum net benefits. 

Sincerely, 

~ ;.~:;;:;ongress 
& ~/ marr.£.t 
Member of Congress 

'i:::m.Y?~ 
Member of Congress 

W. Todd Akin 
Member of Congress 

M~ 
Bill Shuster 
Member of Congress 
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Uon4ff~ 
Marsha Blackburn 
Member of Congress 

Patrick T. McHenry 
Member of Congress 

,.;J...,~ 
Sue WilkinSMYfiCk 
Member of Congress 

K.t~ 
Kurt Schrader 
Member of Congress 

4~ 
a~ 

Rick Berg ~ 
Member of Congress 

Member of Congress 

Michael F. Doyle 
Member of Congress 
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ry Gardner 
Member of Congress 

..... ~;..~~ 
Scott R. Tipton 
Member of Congress 

Todd Rokita 

?;;;~ 
Brett Guthrie 
Member of Congress 

~Q~k) 
Rodney Alander 
Member of Congress 

• I .._-:w H' *''O 
Tim Murphy, ~ember of Congres~ 

c~fl. ,~..-...._ 
autc:Sroun 

Member of Congress • t 
atl!f}j11~ 

:a;~ 
Gus M. Bilirakis 
Member of Congress 



Christopher P. Gibson 
Member of Congress 

ert~~ 
Member of Congress 

,, .. f!F.d /Jxc,, r:Ai'*f tiii?L sosw~ 
Member of Congress 
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s~ 
Member of Congress 

William L. Owens 
Member of Co ss 

' 

~.~ 
~er of Congress 

~a.Jl .. ~ 
Paul A. Gosar 

• 

Member of Congress 

Member of Congress 



~tr'M 
Daniel Webster 
Member of Congr s 

Alan Nunnelee 
Member of Congress 

Steve Womack 
Member of Congress 

Renee L. Ellmers 
Member of Congress 

Je 
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H. Morgan Griffi 
Member of Congres 

Adam Kinzinger 
Member of Congress 

Eric A. "Rick" Crawfo 
Member of Congress 

Tl~~ 
Member of Congress 

4!1~-7~ 
Member of Congress 

R~pR/14 
Member of Congress 

~~RJ;·~ 
Member of Congress 

nn Marie Buerkle 
Member of Congress 



Member of Congress 

~~ 

Charles F. Bass 
Member of Congress 
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ol)"..,,;JJ~· 
Daniel Lipinski 
Member of Congress 

fni~L:. 
Mike Mclnt~~
Member of Congress 

~tJJd -Gfe8Wln 

~erof ~ess ;r.-------
Mac Thornberry 
Member of Congress 

<~LO~l oe W1 so z..__ 

Edo phus Towns 

~~ 0 y u =erco ess 

Ed Whitfield 
Member of Congress 



Tim Holden 
Member of Congress 

Dan Boren 
Member of Congress · 

cc: Michael Goo, EPA 
Jim Laity, OMB 
Jack Lew, The White House 
The Honorable Robert Perciasepe, EPA 
Bruce Reed, The White House 
Gene Sperling, NEC 
The Honorable Cass R. Sunstein, OMB 
The Honorable Jeffrey Zients, OMB 

:A--g~·~ 
Denny Rehberg 
Member of Congress 

Tom Cole 
Member of Congress 

~?!.-.--
Bill Flores 
Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

r :,·~~r· 
~-· .f 

OFFICE OF WA rm 

Thank you for your letter of July 31, 2012, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson regarding the proposed rule for cooling water intake structures 
that the EPA published in April 2011. During the public comment period for the proposed rule, 
we received many comments on how to make national standards work better for the diverse 
community of interests, including more than 1200 industrial facilities, state permitting 
authorities, and commercial and recreational fishermen. Your letter reflects some of the concerns 
we heard during the public comment period. The EPA is carefully considering the comments and 
new data we have received from the regulated community and other stakeholders as it works 
toward a final rule. As the senior policy manager of the EPA's national water program, I am 
pleased to respond to your letter on behalf of Administrator Jackson. 

The proposed rule would establish national standards under section 316(b) of the Clean Water 
Act for certain existing power plants and manufacturing facilities. Under the Clean Water Act, 
section 3 l 6(b) standards must reflect the best technology available for "minimizing adverse 
environmental impact." The proposed rule seeks to minimize adverse environmental impact 
through standards that protect aquatic organisms from death and injury resulting from the 
withdrawal of water by cooling water intake structures. The largest power plants and 
manufacturing facilities in the United States (that each withdraw at least two million gallons per 
day) cumulatively withdraw more than 219 billion gallons of water each day, resulting in the 
death of billions of aquatic organisms such as fish, larvae and eggs, crustaceans, shellfish, sea 
turtles, marine mammals, and other aquatic life. Most impacts are to early life stages of fish and 
shellfish through impingement1 and entrainment2• The proposed rule would establish a baseline 
level of protection from impingement and then allow additional safeguards for aquatic life to be 
developed through site-specific analysis by the states. This flexible approach would ensure that 
the most up-to-date technologies are considered and appropriate cost-effective protections of fish 
and other aquatic populations are used. 

1 Impingement is the pinning of fish and other larger aquatic organisms against the screens or other parts of the 
intake structure. 
2 Entrainment is the injury or death of smaller organisms that pass through the power plant cooling system. 
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Your letter expresses concerns regarding the potential costs that our rule may have on power 
plants and on consumers. Let me assure you that the EPA takes these concerns very seriously. 
The agency is working hard to develop a final rule that achieves environmental benefits 
consistent with the Clean Water Act and in a way that ensures that our nation's energy supplies 
remain reliable and affordable. 

Your letter expressed concern about the impingement mortality standards, related alternatives 
and flexibility, and the timeline for compliance in the proposed rule. Since proposal, the EPA has 
received new data related to the performance of impingement mortality control technologies. In 
particular, the EPA obtained more than 80 studies that provided additional data on the costs and 
performance of these technologies. These data include important information related to how the 
EPA might approach the definition of impingement mortality and compliance alternatives. 

On June 11, 2012, the EPA published a Notice of Data Availability (NODA) setting forth a 
number of possible approaches to increase flexibility for impingement requirements. Perhaps 
most significantly, the NODA described a streamlined regulatory process for facilities that 
simply opt to employ specific pre-approved technologies that have been consistently 
demonstrated to protect the greatest numbers of fish and other aquatic life. The NODA solicited 
comment on how to establish impingement controls on a site-specific basis in those 
circumstances in which the facility demonstrates that the typical controls are not feasible. The 
NODA also identified a possible site-specific impingement category that would reduce or even 
eliminate new technology requirements for facilities with very low rates of fish and aquatic life 
death or injury. The EPA also requested comment on how best to define closed-cycle 
recirculating systems to ensure effective operation of these systems at existing facilities. We 
were pleased that stakeholders submitted the information requested in the NODA, and the EPA 
is considering all of this new information as we move toward completing the final rule. 

Your letter also indicated concern with an EPA survey that is described in a second NODA 
published June 12, 2012. As stated in the NODA, the EPA's work in this area is preliminary and, 
"the agency has not yet determined what role, if any, the survey will play in the benefits analysis 
of the final 316(b) rulemaking." This survey was conducted to provide the public with more 
complete information about the benefits of reducing fish mortality. The benefits to society of 
preventing ecological damage to the aquatic environment are difficult to assess because it is hard 
to place a monetary value on the ecological services and public benefits of a healthy ecosystem. 
At the time of proposal, the EPA made it clear that the Regulatory Impact Analysis (RIA) 
underestimated the actual benefits and that the agency had already commenced a stated 
preference survey in order to do a better job of capturing the benefits of the rule. 

The stated preference method poses hypothetical policy options, allowing researchers to directly 
inquire about citizens' willingness to pay for environmental improvements. This method can 
assess ecological benefits in a more complete manner than the methodologies the EPA used for 
the proposed rule. Stated preference methodologies have been refined for over 30 years in the 
academic literature, have been extensively tested and validated through years of research, and are 
widely accepted by both government agencies and the U.S. courts as a reliable technique for 



estimating non-market values of healthy ecosystems .3 The EPA has been using data derived 
from stated preference surveys, where appropriate, in RIAs, for several decades. The EPA survey 
described in the second NODA follows the White House Office of Management and Budget 
(OMB) published guidance on conducting such surveys (Circular A-4: Regulatory Analysis 
2003), and was approved by OMB in June 2011. 

The NODA was intended to inform the public of the preliminary results of the survey, make this 
information available for review, and provide an opportunity for all interested stakeholders to 
comment. The EPA also explained that the survey would be revised based on additional analysis, 
a range of analytical tests for rigor and consistency, public comments, and the results of an 
external peer review which would be completed prior to taking final action on the rule. 

Since publication of the NODA, the EPA has completed the majority of this additional analytical 
work and reviewed the public comments from the June 12 NODA. We are also proceeding with 
an independent, external peer review, as described above, with a panel of economists and survey 
experts. Once the EPA has revised its analysis to reflect peer reviewer comments, the results of 
the stated preference survey will be posted online at: http://epa.gov/waterscience/316b. After a 
full review of the completed analysis, public comments, and the independent peer review, the 
agency will be in a position to determine the appropriate use of the stated preference survey in 
the final 3 l 6(b) rulemaking. 

Again, thank you for your letter on this important rule. The agency proposed these regulations to 
meet its Clean Water Act obligations, and we expect to take final action in 2013. In doing so, we 
intend to fully consider all comments we received during the public comment periods for the 
proposed rule and the subsequent comments received in response to the two NODAs published 
in the Federal Register on June 11 and 12, 2012. For additional information on the proposed rule 
or the NODAs, please go to the EPA's 316(b) webpage at the above link. 

If you have further questions, please contact me or your staff may call Greg Spraul in the EPA's 
Office of Congressional and Intergovernmental Relations at (202) 564-025 5. 

Sincerely, 

Nancy K. Stoner 
Acting Assistant Administrator 

3See: Enhancing the Content Validity of Stated Preference Valuation: The Structure and Function of Ecological 
Indicators, Johnston et al., 2012 and What Have We Learned from Over 20 Years of Farmland Amenity 
Valuation Research in North America?, Bergstrom and Ready 2009. 
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The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Dear Administrator Jackson: 

March 29, 2011 

We write today to express our concerns about the U.S. Environmental Protection Agency's (EPA) 
potential revision to the National Ambient Air Quality Standards (NAAQS) for Coarse Particulate Matter 
(PM10), more commonly known as dust. Making the PM10 standard more stringent would have a 
devastating impact on farmers, ranchers, and all of rural America. This could cost farmers and businesses 
millions of dollars in compliance costs, greatly slowing economic development in rural communities 
where job creation is desperately needed. 

For many areas of the country, especially in rural America, dust occurs naturally and is a simple fact of 
life. There are many activities essential to farming such as plowing, planting, and harvesting which 
involve dust. Even driving down an unpaved road raises dust. These regulations could decrease the 
ability of the agriculture community in the United States to meet the world's food needs as well as 
decrease productivity, increase food prices, and incur job losses in rural America. 

The potential revision of the NAAQS to a level of 65-85 µglm3 is below naturally occurring levels of dust 
in some states, making it impossible to meet. By EPA' s own admission, the number of counties in 
nonattainment would more than double. Not surprisingly, these areas are primarily located in rural, dry 
parts of the country. At a time when the focus of the Administration should be on economic development 
and job creation, the EPA is instead promulgating rules which may have the opposite effect. If 
implemented, the proposed standards could subject farmers, livestock producers, and industry to 
burdensome regulations which could result in fines amounting to $37,500 a day for violations. Even 
EPA's 2nd Draft Policy Assessment acknowledges that uncertainties in scientific studies would allow the 
EPA to retain the current standard. 

There are no better stewards of the land than America's agriculture community. Given the difficulty and 
expensive process of mitigating dust in most settings, the revised standards could have a devastating 
impact on rural economies and greatly reduce our nation's food security. If, as the agency has 
determined, rural fugitive dust has been found to be of less public health concern than dust in urban areas, 
there is no reason to adopt the revised standard. We strongly encourage the EPA not to implement the 
more stringent proposed standards. 

Sincerely, 

Step~ 
Member of Congress 
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Member of Congress 
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Member of Congress 
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Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington D.C. 20515 

Dear Congressman Denham: 

MAY 1 0 2011 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of March 29, 2011, co-signed by I 00 of your colleagues, expressing your 
concerns over the ongoing review of the National Ambient Air Quality Standards (NAAQS) for 
particulate matter (PM). The Administrator asked that I respond to your Jetter. 

I appreciate the importance of NAAQS decisions to state and local governments, in particular to areas 
with agricultural communities, and I respect your perspectives and opinions. I also recognize the work 
that states have undertaken to improve air quality across the country. The NAAQS are set to protect 
public health from outdoor air pollution, and are not focused on any specific category of sources or any 
particular activity (including activities related to agriculture or rural roads). The NAAQS are based on 
consideration of the scientific evidence and technical information regarding health and welfare effects of 
the pollutants for which they are set. 

No final decisions have been made on revising the PM NAAQS. In fact, we have not yet released a 
formal proposal. Currently, we continue to develop options, including the option of retaining the current 
24-hour coarse PM standard. To facilitate a better understanding of the potential impacts of PM NAAQS 
standards on agricultural and rural communities, the U.S. Environmental Protection Agency recently 
held six roundtable discussions around the country. This is all part of the open and transparent 
rulemaking process that provides Americans with many opportunities to offer their comments and 
thoughts. Your comments will be fully considered as we proceed with our deliberations. 

Under the Clean Air Act, decisions regarding the NAAQS must be based solely on an evaluation of the 
scientific evidence as it pertains to health and environmental cffe~ts. Thus, the agency is prohibited from 
considering costs in setting the NAAQS. But cost can be - and is -considered in developing the control 
strategies to meet the standards (i.e., during the implementation phase). Furthermore, I want to assure 
you that the EPA does appreciate the importance of the decisions on the PM NAAQS to agricultural 
communities. We remain committed to common sense approaches to improving air quality across the 
country without placing undue burden on agricultural and rural communities. 

Internet Address (URL) • http://www.epa gov 
Recycled/Recyclable • Printed with Vegetable 011 Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 



Again, the Administrator and I thank you for your letter. If you have further questions, please contact me 
or your staff may contact Cheryl Mackay in the Office of Congressional and Intergovernmental 
Relations at (202) 564-2023. 

McCarthy 
Assistant Administrator 
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Nancy Sutley 
Chairwoman 
Council on Environmental Quality 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Chairwoman Sutley, 

January 26, 2011 

We write to express our concerns and request your immediate attention regarding 
the National Oceanic and Atmospheric Administration's National Marine Fisheries 
Service (NMFS) and the Envimnrnental Protection Agency's (EPA) flawed consultation 
process resulting in biological opinions (bi-ops) and regulations that will significantly 
restrict the use of critical crop protection tools in Washington, Oregon, Idaho, and 
California. A substantial portion of the fruits, vegetables, and grains that sustain not only 
the United States, but the world at large are grown in these states, Implemented in their 
current fonn, these bi-ops will force family farmers out of business and devastate rural 
communities and trade throughout the districts we represent, while crippling our food 
production capacity for the foreseeable future. 

In 2002, a U.S. District Court judge ruled that the EPA did not adequately consult 
with NMFS regarding the impact of certain chemicals on endangered salmon populations, 
as required under the Endangered Species Act, when drafting pesticide, herbicide, and 
fungicide labels for 37 different products. 

In response, in 2008, NMFS released its first biological opinion addressing three 
pesticides. Unfortunately, this bi-op ignores the best available science on the prevalence 
of chemicals in salmon spawning waterways, while expanding existing buffer zones so 
great that it would affect millions of acres in the Northwest and California, including a 
staggering 61 percent of farmland in Washington state and 55 percent in Oregon. 

In a September 2008 letter to NMFS, the EPA's Director of Pesticide Programs 
expressed Hserious questions and doubts about the support for NMFS' conclusion that 
these three pesticides jeopardize a11 of these species and adversely modify their critical 



habitat." The letter goes on to state that NMFS provided "no basis" for its conclusion 
that the identified level of exposure would cause any harm to endangered species. 

Despite these written concerns from a high level official in EPA, neither NMFS 
nor EPA allowed public comment before the bi-op became final. The agencies didn't 
even informally consult with the agricultural community regarding current practices and 
options to ensure that pesticides do not adversely affect endangered salmon populations. 

We understand NMFS faces court-imposed deadlines to release the remaining bi
ops, and that a pending lawsuit seeks to force EPA's implementation of the first three. 
However, we are concerned that these agencies are not adequately addressing allegations 
in an April 2009 lawsuit that NMFS' first bi-op is arbitrary, capricious, includes defective 
modeling and analysis, fails to include the best scientific and commercial data, and 
violates the Administrative Procedures Act and the Endangered Species Act. We believe 
the accuracy of the science and analysis included in the bi-ops are vital to the integrity 
and defensibility of all future bi-ops, and that NMFS must correct any flaws that 
currently exist. 

Furthermore, several lawsuits have now been filed by various interests in multiple 
federal circuit court jurisdictions relating to these pesticide consultations, including one 
last week that would, by some estimates, require over 28,000 consultations on hundreds 
of new bi-ops. We are concerned that confusion about the Administration's policy will 
likely result in conflicting court rulings, legal uncertainty, and additional lawsuits about 
the policy and scientific ramifications of these bi-ops. Better intra-agency coordination 
amongst these agencies and with the Department of Justice (DOJ), tasked with defending 
the government's position in these lawsuits, is needed immediately. 

In our view, DOJ should seek an additional and reasonable extension of time with 
the court to ensure EPA, in consultation with the Department of Agriculture (USDA) and 
other state agencies, is able to ensure that the NMFS bi-ops are based on the best 
available science. In addition, more time would allow the public to comment on these 
important rules that will affect jobs and economic activity in the Northwest, California, 
and eventually, other areas of the nation. 

We are encouraged that the agencies held their first meeting with a small group of 
agricultural stakeholders on January 5 of this year, and we believe that an inclusive 
process should continue to move forward to improve future consultations and improve 
the science. We are hopeful that these meetings will also address our concerns on the 
first few bi-ops as well. 

In addition, we request your involvement to ensure that NMFS, EPA, the 
Department of the Interior, USDA, and DOJ work together on this issue in a coordinated 
manner to strengthen the modeling and implement a scientifically sound bi-op that has 
been drafted through an open and transparent process. This must occur for the bi-ops 
at1ecting 19 products that remain to be drafted. However, and more importantly, intra
agency peer review is needed to reassess and address flaws with the existing three bi-ops. 



At a time when our economy is already struggling, these regulations would cost 
jobs and impose a significant blow on the ability for the economy to recover. We urge 
you to halt moving forward with regulations that are based on questionable science and 
wrinen with minimal opportunity for public input, and to take immediate steps to seek 
extensions of court-imposed deadlines to address these concerns. We stand ready to 
work with you to reverse the direction of this damaging policy. 

Doc Hastings 
Member of Congress 

fd:a. (;J. UM 
Greg n 
Member of Congress 

<'.'.'.'~-,; RObBiShOP .> 

Member of Congress 

ally Herger 
MemberofCongre s 

&~''~·· ._.,._ Paul Broun, M~ 
Member of Congress 

Sincerely, 

Cathy McMorris Rodgers 
Member of Congress 

~&IMMb' 
Devin Nunes I 
Member of Congress 

om McClintock 
Member of Congress 

Rick Larsen 
Member of Congress 



ennis Cardoza 
Member of Congress 

~ 
Member of Congress 

~ITC~~ 
Member of Congress 

(.~ 
Member of Congress 

Member of Congress 

7/11Jrc-~ 
Raul Labrador 

~~~~L-J 
~ert 

Member of Congress 

r~1n'~ 
Kevin McCarthy 
Member of Congress 

CC: Administrator Jackson, Administrator Lubchenco, Attorney General Holder, 
Secretary Vilsack · 



U.S. Environmental Protection Agency 
Office of Chemical Safety and Pollution Prevention 
Washington, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

April 4, 2011 

National Oceanic and Atmospheric Administration 
Washington, D.C. 20230 

We have received a copy of your January 26, 2011, letter to Nancy Sutley, Chair, Council 
on Environmental Quality regarding the interagency consultation process under Section 7 of the 
Endangered Species Act (ESA) and the potential impact on agricultural pesticides registrations 
under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and the Federal Food, 
Drug, and Cosmetic Act (FFDCA). 

As part of our ongoing efforts to implement our joint ESA responsibilities, the National 
Oceanic and Atmospheric Administration (NOAA) and the Environmental Protection Agency 
(EPA) are working together to address several issues, along with the U.S. Department of 
Agriculture and the Department of the Interior. EPA and NOAA are exploring a variety of 
process and scientific issues that, once resolved, will enhance our ability to meet our obligations 
in a timely and sound manner. 

Effective regulatory processes need to be based on sound and transparent scientific 
methodology. NOAA has committed to incorporating increased transparency into its 
consultation processes. To that end, NOAA held meetings with stakeholders and state regulatory 
officials on January 5, 2011, February 7, 2011 and March 21, 2011. EPA is committed to 
improving opportunities for stakeholder involvement in the development of pesticide use 
limitations for the protection of federally listed threatened or endangered species. EPA is 
working on a public process that ensures all stakeholders receive timely notification of the 
availability of documents resulting from ESA consultations for review and comment. 

Both EPA and NOAA acknowledge that court-ordered deadlines resulting from litigation 
make efforts to directly solicit stakeholder input more difficult. To help facilitate the public 
input process, EPA has provided a schedule on its website that indicates when drafts of 
biological opinions may be available to EPA. When EPA receives draft biological opinions from 
NOAA's National Marine Fisheries Service (NMFS), it posts these drafts at 
http://www.regulations.gov and on EPA's website at http://www.epa.gov/espp. If the schedule 
pennits, EPA provides a 30-day comment period for pesticide users, registrants, and other 
interested parties on any draft Reasonable and Prudent Measures (RPMs) and Alternatives 
(RP As) included in draft biological opinions. EPA is also encouraging input from state, tribal, 
and local governments on draft RPMs and RP As to detennine whether the alternatives or 
measures can be reasonably implemented and whether there are different measures that may 



provide adequate protection but result in less impact to pesticide users. Comments received by 
EPA on other aspects of the draft biological opinions are forwarded to NOAA for its 
consideration in finalizing its document. 

Finally, EPA and NOAA both believe that robust, independent advice on some of the 
scientific issues involved in these processes may be very useful to improving the scientific and 
technical foundations of the consultation processes and in achieving consistency within the 
government, transparency in our methodologies, and effective public service. To that end, we 
have asked the National Research Council (NRC) of the National Academy of Sciences to 
provide us with its independent advice on certain underlying scientific and technical issues 
surrounding the ESA-related responsibilities of EPA, NOAA Fisheries, and the U.S. Fish and 
Wildlife Service related to the use of pesticides. We are asking the NRC to explore the 
following six specific areas: 

• Best available scientific data and information. Evaluate the various protocols used by 
EPA and NMFS in identifying what constitutes best available scientific data and 
information, with respect to validity, availability, consistency, clarity and utility. 

• Sub-lethal, indirect and cumulative effects. Review the best scientific methods 
available for projecting these types of effects and consider options for development of 
additional methods that may be helpful in characterizing sub-lethal, indirect and 
cumulative effects. 

• Mixtures and inert ingredients. Explore ways in which the effects on listed species of 
mixtures in formulated products or in the environment could be assessed. Further NRC 
will explore potential methodology for projecting the effects of inert ingredients such as 
adjuvants, surfactants and other additives. 

• Models. Assess protocols governing the development of assumptions associated with 
model inputs and the use of sensitivity analyses to evaluate the impact of multiple 
assumptions on the interpretation of model results. 

• Interpretation of uncertainty. Consider the selection and use of uncertainty factors to 
account for formulation toxicity, synergy, additivity, etc., and discuss how the choice of 
those factors affects the estimates of risk. 

• Geospatial information and datasets. Consider what constitutes authoritative 
geospatial information, including spatial and temporal scale that most appropriately 
delineates habitat of the species and the duration of potential effects. 

We are hopeful that the combined efforts noted above will serve to scientific quality and 
accuracy of the consultation processes associated with the registration of pesticides and 
herbicides under FIFRA, and further improve the transparency and predictability of the 
consultation processes under the ESA. We thank you for sharing your concerns and welcome 
continued comment and input from all interested parties. 

2 



If you have further questions, please feel free to contact either of us directly, or your staff 
may call Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 566-2753, or Ms. Tanya Dobrzynski ofNOAA's Office of Legislative and 
Intergovernmental Affairs at (202) 482-7940. 

cd 
Stephe A. wens 
Assista dministrator, Office of 

Chemical Safety and Pollution Prevention 
U.S. Environmental Protection Agency 
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,£~/~ 
Larry Robinson 
Assistant Secretary for Conservation and 

Management 
National Oceanic and Atmospheric Administration 
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The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington. DC 20460 

Dear Administrator McCarthy, 

May 8, 2014 

/\s members of the Senate and Congressional Western Caucuses, we are contacting you 
regarding our opposition to the Environmental Protection Agency's (EPA) efforts to significantly 
expand federal regulatory authority under the Clean Water /\ct (CWA). 

We have reviewed the proposed rule that you signed on March 25 111 and have concluded that the 
rule provides essentially no limit to CW A jurisdiction. This is despite the Supreme Court 
consistently recognizing that Congress limited the authority of the EP /\ and the Anny Corps of 
Engineers under the CWA. 

There has been strong opposition to EPA's approach due to the devastating economic impacts 
that a federal takeover of state waters would have. Additional and substantial regulatory costs 
associated with changes in jurisdiction and increased pem1itting requirements will result in 
bureaucratic barriers to economic growth, negatively impacting fanns, small businesses, 
commercial development, road construction and energy production, to name a few. 

The threat of ruinous penalties for alleged noncompliance with the CW A is also likely to become 
more common given the proposed rule's expansive approach. for example, the EPA's disputed 
classification of a small, local creek as u ''water of the United States" could cost as much as 
$187,500 per day in civil penalties for Wyoming resident Andrew Johnson. Similar uncertainty 
established under the proposed rule will ensurr.: that expanding federal control over intrastate 
waters will substantially interfere with the ability ofindividual landowners to use their property. 

We share the concerns expressed by the Western Governors Association regarding the lack of 
meaningful state consultation in crafting this rule. The Western Governors stated in a Jetter to 
you on March 25•h that they -

"are concerned that this rulemaking was developed wirhow sufjiciem consultation with 
the srares and that the rulemaking could impinge upon state authority in water 
management. " 

-



We fail to understand why the EPA has not adequately consulted our Governors about a rule that 
has such a significant impact on the economy of our states. For example, rural states in the West 
have sizeable ranching and farming operations that will be seriously impacted by this rule. 
Despite the claim that the Anny Corps will exempt 53 fanning practices as established by the 
Natural Resource Conservation Service, the list of 53 does not cover all existing agricultural 
practices. There are a number of fanning and ranching practices, such as the application of 
pesticides, that are not covered on this list that occur every day in the West without penalty. 
Under this new proposed rule, it appears those fanners and ranchers will need to get a permit or 
be penalized if they continue to use those non-covered practices in new federal waters. 

Congress has demonstrated strong opposition to past efforts to have the federal government 
control all wet areas of the states. During the recent consideration of the Water Resources 
Development Act (WRDA), a bipartisan group of Senators voted 52 to 44 to reject the EPA's 
CWA Jurisdiction Guidance, which would have also resulted in effectively unlimited jurisdiction 
over intrastate water bodies. Efforts to pass legislation to have the federal government control all 
non-navigable waters have also failed in past Congresses. 

We urge you to change course by committing to operating under the limits established by 
Congress, recognizing the states' primary role in regulating and protecting their streams. ponds, 
wetlands and other bodies of water. We also again ask that you consider the economic impacts 
of your policies knowing that your actions will have serious impacts on struggling families, 
seniors, low-income households and small business owners. 

Sincerely, 

2 
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Letter Signers: 

In addition to Senator Barrasso, Rep. Pearce and Rep. Lummis, the attached letter was signed 
by Senators David Vitter (R-LA), Jim Inhofe (R-OK), Lisa Murkowski (R-AK), Dean Heller (R~ 
NV), Mike Lee (R-UT), Pat Roberrs (R-KS), Orrin Hatch (R·UTJ, John Thune (R-SD), Mike Crapo 
(R-ID), Roy Blunt (R·AR), Jerry Moran (R·KS), Deb Fischer (R-NB), John Cornyn (R-TX), John 
Hoeven (R-ND), Mike Johanns (R·NE), James Risch (R-ID) and Mike En:1;f (R·WYJ and 
Representatives Rob Bishop (UT-01), Markwayne Mullin (OK-01),JeffOenham (CA-10), Mike 
Simpson (ID·02), Don Young (AK-AL), Walter Jones (NC-03), Matt Salmon (AZ·OS), Scott Tipton 
(C0-03), Mike Conaway (TX-11), MarkAmadei (NV-02), Cory Gardner (C0-04),JeffDuncan (SC-
03), Chris Stewart (UT-02), Paul Gosar (AZ-04), Tom McClintock (CA-04), Kevin Cramer (ND· 
AL), Devin Nunes (CA-22), David Schweikert (AZ-06), Randy Neugebaurer (TX·l 9), Raul 
Labrador (ID-01), Kristi Noem (SD·AL), Ooug Lamborn (C0-05), Trent Franks (AZ-08), Paul 
Broun (GA-10), Mil<e Coffman (C0~06), Jason Chaffetz (UT-03). 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON.DC 20460 

The I lonorable Jeff fknham 
I louse of Repn:scntatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JAN 2 9 2015 
01 r1c:f. ()F WA Tl R 

Thank you for your May 8. 2014. letter to the lJ.S. Environmental Protection Agency regarding the U.S. 
Department of the Army's and the EPA 's proposed rulemaking tu define the scope of the Clean Water 
Act consistent with science and the decisions of the Supreme Court. The agencies· rulcmaking process is 
among the most important actions we have undt:rway to ensure reliable sources of clean water on which 
Americans depend for public health. a growing economy. jobs. and a healthy environment. 

It is important to emphasize that the proposed rule would reduce the scope of waters protected under the 
Clean Water Act compared to waters covered during the 1970s. 80s. and 90s to confom1 to decisions of 
the Supreme Court. The rule would limit Clean Watc:r Act jurisdiction only to those types of waters that 
have a significant effect on dO\vnstrc:am traditional navigable waters - not just any hydrologic 
rnnne<.'.tion. It would improve cfficic:ncy. clarity. and predictability for all landowners. including the 
nation's farmers. as well as permit applicants. while maintaining all current exemptions and protecting 
public health. \\oater quality, and the en\'irunment. It uses the lm.v and sound. peer-reviewed science as its 
cornerstones. 

The agencies understand the importance of working effectively with the public as the rulemaking 
process moves fonvard. In order to afford the puhl ie greater opportunity to bencfil from the EPA 
Science Advisory Board's reports on the proposed jurisdictional rule and on the EPA ·s draft scientific 
report, ""Connectivity of Streams am! Wetlands to Dllwnstn:am \Vaters: A Review and Synthesis of the 
Scientific Evidence." and to respond to requests from the public for additional timt.• to provide comments 
on tll(' proposed rule. the agencies extended the public comment period on the proposed rule to 
"lovembcr 14. 2014. 

During the public comment period. the agencies met with stakeholders across the country to facilitate 
their input on the proposed rule. The agencies talked with a broad range of intercst1:d groups including 
farmc:rs. businesses. states and local governments, watc:r users, energy companies, coal and mineral 
mining groups. and conservation interests. The EPA conducted a second small business roundtable to 
facilitate input from the small business community. which featured more than 20 participants that 
included small government jurisdictions as wc:ll as construction and development. agricultural, and 
mining interests. The agc:ncic:s also engaged in extensive outreach to our state partners - including 
Western states - since the proposed rule was published. We agree that states play a crucial role in 
implementing the Clean Water Act. and that is why we were in close communication with stakeholders 
such as the Western Governors· Association. Western States Water Council, Association of Clean Water 
Administrators. and Environmental Council of the States. We appreciated the dialogue \Vi th Western 



states during the public comment period. which enabled us to share infomiation about the proposed rule 
and to ensure that the critical interests of states arc reflected in our rulemaking process. 

Since releasing the proposal in March. the EPA and the Corps conducted unprecedented outreach to a 
wide range of stakeholders. holding nearly 400 meetings all across the country to offer information. 
listen to concerns. and answer questions. The agencies completed a review by the Science Advisory 
Roard on the scienti fie basis of the proposed rule and will ensure the final rule effectively reflects its 
technical recommendations. These actions represent the agencies' commitment to provide a transparent 
and effective opportunity for all interested Americans to participate in the rulcmaking process. 

Finally. your letter also raises questions regarding the agencies' interpretive rule regarding the 
applicability of Ckan Water Act Section 404(1)( I )(A). On December 16, 2014. President Obama signed 
H.R. 83, the Consolidated and Further Continuing Appropriations Act, 2015. which instructs the EPA 
and the Department of the Army to withdraw the agencies· interpretive rule. The EPA and the Anny will 
follow the statutory directive and withdraw the interpretive rule, a rule intended to encourage 
conservation and provide farmers with a simpler way to take advantage of existing exemptions from 
Clean Water /\ct dredge and fill permits. Withdrawal of the interpretive rule docs not impact the 
agencies' work to finalize their rulemaking to define the scope of the Clean Water Act. 

America thrives on clean water. Clean water is vital for the success of the nation· s businesses. 
agriculture, energy development. and the health of our communities. \Ve arc cager to define the scope of 
the Clean Water Act so that it achieves the goals of protecting clean water and public health, and 
promoting jobs and the economy. 

Thank you again for your letter. We look forward to working with Congress as our Clean Water Act 
rule making dTort moves forward. Please contact me if you have additional questions on this issm:. or 
your staff may contact Denis Borum in the EPA's Office of Congressional and Intergovernmental 
Relations at borum.denis@epa.gov or (202) 564-4836. 

Sincerely, 

1<-~f.!!.r 
Kenneth J. Kopocis 
Deputy Assistant Administrator 
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The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

June 30, 2011 

Dear Administrator Jackson and Assistant Secretary Darcy: 

The Honorable Jo-Ellen Darcy 
Assistant Secretary of the Army 
for Civil Works 
108 Anny Pentagon 
Room 3E446 
Washington, DC 20310-0108 

We are writing to urge that the Environmental Protection Agency (EPA) and Army Corps of Engineers 
promptly terminate any attempt to adopt or enforce any change in jurisdiction to waters under the Clean 
Water Act (CW A), unless and until Congress gives you the proper authority to do so. 

The proposed 'guidance' introduced by the EPA and Army Corps on April 27, 2011 will substantively 
change federal policy with respect to which waters fall under the jurisdiction of the CW A, significantly 
increasing the scope of the federal government's power to regulate waters. Furthermore, it will 
significantly expand the federal government's regulatory reach on private property. 

As a result, constituents in our states will be subject to federal enforcement of onerous permitting 
requirements that demand a substantial expenditure of time and money. Even where jurisdiction is in 
question, the federal agencies have shifted the burden to landowners and permit applicants to establish 
that jurisdiction is not appropriate. 

We also believe that the decision to issue guidance on this topic, as opposed to a notice-and-comment 
rulemaking, violates requirements of the Administrative Procedures Act, which is designed to ensure 
public input and a full assessment of the economic impacts before making any final agency decisions. 
Despite repeated claims by the agencies that they would undertake a formal rulemaking, they have not. 

Legislative attempts to expand this authority have been met with strong bipartisan resistance in previous 
Congresses and, in April of this year, a bipartisan letter signed by 170 Members of Congress was sent to 
the EPA and Army Corp of Engineers. The letter expressed serious concerns about the expansion of 
federal jurisdiction without following the proper rulemaking process. 

There is no doubt that the extent of waters over which the agencies assert jurisdiction under the CW A will 
increase with this guidance. This expansion of jurisdiction goes beyond what Congress intended under 
the CWA and beyond the Supreme Court's decisions in Rapanos and SWANCC. Furthermore, the 
guidance will have material economic impacts, which EPA itself has acknowledged. The agencies, 
however, have failed to provide an adequate economic impact analysis in light of the broad scope of 
changes encompassed by the guidance. 

The Department of the Interior, as you know, created a 'wild lands' classification last year-without any 
congressional authority to do so. Members of the Western Caucus swiftly acted to defund the program in 
the FYI 1 appropriations bill. Similar threats to usurp congressional authority, including the 
aforementioned guidance, are already facing similar defunding efforts in the Appropriations Committee. 
As such, we urge your prompt termination of any attempt to adopt or enforce any change in jurisdiction to 
waters under the Clean Water Act, unless and until Congress gives you the proper authority to do so. 
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While you are considering this request, we also urge that you extend by 90 days the comment period on 
the proposed guidance regarding identification of waters protected by the CW A. Although we do not 
believe you have any authority to issue such guidance, those who will be heavily impacted have not had 
an acceptable amount of time to digest and respond to this complex and far-reaching proposal. If you 
believe, as we do, that public input is important to developing sound public policy, then you will grant 
them the time necessary to respond. 

Thank you for your time and attention to our request. We look forward to your expeditious reply. 

Sincerely, 

~R~ 
,;.,a.__-

Congressman Steve Pearce 

~son a~ 
Congressman Rob Bishop 

Congressman Tom McClintock 

Conw~as~ 
~ Cof-~·-~--~··· 

Congressman Mike Coffman Congressman Raul Labrador 

A.tM"f_ 
Congressman Dop/iYoung : 

I I 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
United States House of Representatives 
Washington, DC 20515 

Dear Congressman Denham: 

AUG 1 2 2011 

OFFICE OF 
WATER 

Thank you for your letter of June 30, 2011, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson and Assistant Secretary of the Army for Civil Works (Army) Jo-Ellen 
Darcy regarding draft guidance clarifying the definition of "waters of the United States." I understand 
your interest in the significant issues associated with the geographic scope of the Clean Water Act 
(CW A), which are so central to the Agency's mission of assuring effective protection for human health 
and water quality for all Americans. As the senior policy manager of EPA's national water program, I 
appreciate the opportunity to respond to your letter. 

Your letter expresses concern that the draft guidance significantly increases federal authority over waters 
subject to protection under the CW A. I want to emphasize that the guidance cannot change existing 
requirements of the law nor alter the geographic scope of waters subject to protection under the CWA. 
The guidance must also be consistent with the relevant decisions of the Supreme Court. We believe that 
guidance will be helpful in providing needed improvements in the consistency, predictability, and clarity 
of procedures for conducting jurisdictional determinations, without changing current regulatory or 
statutory requirements. 

Your letter also states that publication of the draft guidance violates the Administrative Procedures Act 
(APA). The EPA and Army have worked very hard to develop the draft guidance in a transparent manner 
that meets all requirements of the law. We consulted with the Department of Justice, who concurs that the 
policy interpretations articulated in the draft guidance do not constitute rulemaking and are not subject to 
the rulemaking provisions of the APA. Although guidance does not have the force of law, it is frequently 
used by Federal agencies to explain and clarify their understandings of existing requirements. In addition, 
although not required for the publication of guidance, the EPA and Army developed an economic analysis 
to help the public understand the implications of application of the draft guidance. 

In the May 2, 2011, Federal Register Notice, the EPA and Army said that they expect to propose revisions 
to existing regulations to further clarify, beyond the bounds of the draft guidance, which waters are 
subject to Clean Water Act jurisdiction, consistent with the Supreme Court's decisions. The agencies are 
currently working together with the goal of proposing revised regulations in the coming months. 

Your letter requests a 90 day extension of the comment period on the draft guidance. EPA and the Corps 
consider public input as critically important to developing sound public policy. The agencies published 
the proposed guidance in the Federal Register on May 2, 2011, and initiated a 60-day public comment 
period, which was extended an additional 30 days to July 31, 2011. The agencies are committed to an 

Internet Address (URL) • http://www.epa.gov 
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inclusive, transparent review and comment process, ensuring that all interested parties have an effective 
opportunity to provide input on the draft guidance. 

I appreciate the opportunity to respond to your letter. I hope you will feel free to contact me if you have 
additional questions or concerns, or your staff may call Denis Borum in EPA's Office of Congressional 
and Intergovernmental Relations at (202) 564-4836. 

Sincerely, 

~~ 
Nancy K. Stoner 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 

November 4, 2013 

U.S. Environmental Protection Administration 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy: 

We are writing in support of expedient consideration of an application for ethyl fonnate 
as a fumigant (EPA File Symbol 38719-1). This issue is of great importance to U.S. agricultural 
exports and the thousands of fruit and citrus growers, packers and shippers across the country. 

In an cffo11 to comply with the Montreal Protocol on Ozone Depiction, and requests from 
our trading partners, growers and packers have begun to phase out the use of methyl bromide as 
a fumigant. Laboratory tests have shown ethyl fonnate to be an effective replacement that kills 
pests in food shipments and does not contribute to ozone depletion. 

Researchers have found ethyl fonnate to be a promising post-harvest treatment 
particularly for insect pests such as bean thrips and Fuller's rose beetles. The U.S. Food and 
Drug Administration considers ethyl fonnate to be Generally Recognized As Safe (GRAS) and it 
is currently used in a number of food products as a flavoring agent. 

Timely access to this safe fumigant is critical to maintaining and expanding U.S. fruit and 
citrus trade exports in markets like Australia and Korea. Without approval, U.S. exports to these 
countries could be drastically reduced or ceased entirely, causing significant losses for growers. 
Several agricultural industry groups consider this matter to be very time-sensitive. 

Furthennore, under the Pesticide Registration Improvement Act (PRIA 2), companies pay 
a substantial user fee to ensure timely consideration of applications for pesticides. Maintaining a 
finn timeline is crucial to both companies and their customers as they plan for the future. 

We are concerned about any additional delays in the consideration of this application, and 
the prospect of further delays in the availability of a product that is important to facilitating U.S. 
exports. In light of FDA' s GRAS designation, we respectfully request that you complete the 
review of the application as expeditiously as possible and keep us informed of the expected 
timeline for completing the review. Thank you for your consideration of our request. 

Sincerely, 

PAINTED ON RECYCLED PAPER 
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en Calvert 
Member of Congress 

David G. Valadao 
Member of Congress 

Jim Cos 
Member of Congress 

t.. ,,.. .. ... ..... JI,_ ,!:..._ ..... c...• • 

Leonard Lance 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JAN 1 0 2014 

OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

Thank you for your letter of November 4, 2013, to the U.S. Environmental Protection Agency 
Administrator Gina McCarthy regarding your support for an expedited consideration of the application 
for ethyl formate as a fumigant alternative to methyl bromide. I want to assure you that the EPA shares 
your interest in finding safe and effective alternatives to methyl bromide and we are committed to 
completing a thorough review of this application as expeditiously as possible. I am pleased to have the 
opportunity to respond to your concerns. 

On March 2, 2012, the EPA received an application for a product containing ethyl formate and an 
associated tolerance petition. The EPA completed a full preliminary screen for these applications and 
determined they were seriously deficient because of missing and/or inadequate data required to evaluate 
the safety of the product for human health and the environment. Consistent with the Pesticide 
Registration Improvement Act, the EPA requested the company submit additional data. The company 
requested a due date extension to address the scientific deficiencies determined by the EPA. 

When there are deficiencies in application packages due to missing or inadequate data to evaluate safety, 
registration decision due dates typically need to be renegotiated. Earlier this year, the EPA asked for and 
the company agreed to resubmit a full application. The EPA and the company renegotiated the PRIA 
due date to October 2014. Though the resubmitted application package is still being processed by the 
agency, the EPA's Office of Pesticide Programs has already started an initial review. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Mr. Sven-Erik Kaiser in the EPA's Office of Congressional and Intergovernmental Relations at 
Kaiser.sven-erik@epa.gov or (202) 566-2753. 

Sincerely, 
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JEFF DENHAM 
10TH DISTRICT, CALIFORNIA 

E-MAIL VIA WEBSITE: 

LAL- 000-4-133 
HOUSE AGRICULTURE COMMITIEE 

HOUSE TRANSPORTATION AND 
INFRASTRUCTURE COMMITIEE 

-
Denham.house.gov <lCongrtS'S' of tbr Wntteb ci>tate5' 

lt]ou~t of lRtprt~entahbt~ 
mlastJington, !)QC 

CHAIRMAN, SUBCOMMITIEE ON RAILROADS 
PIPELINES AND HAZARDOUS MATERIALS • 

MODUIO 

HOUSE VETERANS' AFFAIRS COMMITIEE 

January 29, 2014 

The Honorable Sarah "Sally" Jewell 
Secretary 
U.S. Department of the Interior 
1849 C Street, NW, Room 6156 
Washington, DC 20240 

The Honorable Penny S. Pritzker 
Secretary 
U.S. Department of Commerce 
1401 Constitution Avenue, NW 
Washington, DC 20230 

The Honorable Regina A. "Gina" McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW, Room 3000 
Washington, DC 20460 

Mr. John Laird 
Secretary 
California Natural Resources Agency 
1416 Ninth Street, Suite 1311 
Sacramento, CA 95814 

Dear Secretaries Jewell, Pritzker and Laird, and Administrator McCarthy: 

The recent release of the Bay-Delta Conservation Plan (BDCP) and the associated Environmental Impact 
Report and Environmental Impact Statement (EIR/EIS) marks the first time the public can truly review 
the Plan. Constituents of mine, many of which reside within the Sacramento-San Joaquin Bay-Delta 
region, believe they have not been provided with a complete and detailed description of the project, an 
assessment and characterization of the potential impacts, and the specific elements of a comprehensive 
mitigation strategy to compensate for the impacts of the project. 

The BDCP and the Public Review Draft EIR/EIS amount to nearly 40,000 pages. Given the size, 
complexity and potential impacts of the project, the 120-day public comment period I feel is inadequate. 

On behalf of concerned constituents within my district I respectfully request that the public comment 
period for the BDCP EIR/EIS be extended beyond the current 120-day comment period. 

11lank you for your consideration. 

Cc: San Joaquin County 
San Luis & Delta-Mendota Water Authority 

4701 SISK RoAu, Su1TE 202 
MODESTO, CA 95356 

PHONE: l209) 579-5458 
fAx: 1209\ 579-5028 

~ 

YOUTUBE.COM/REPJEFFDENHAM 
TWITIER.COM/REPJEFFDENHAM 

FACEBOOK.COM/REPJEFFDENHAM 

WASl:tlN~ 
1730 LONGWORTH HOUSE OFFICE BUILDING 

WASHINGTON, DC 20515 
PHONE: (202) 225-4540 

FAX: (202) 225-3402 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

MAR 1 8 2014 
ASSISTANT ADMINISTRATOR 

FOR ENFORCEMENT ANO 
COMPLIANCE ASSURANCE 

Thank you for your January 29, 2014, letter to Environmental Protection Agency (EPA) 
Administrator Gina McCarthy, requesting an extension of the public comment period for the 
Bay-Delta Conservation Plan and associated Environmental Impact Report and Environmental 
Impact Statement. 

As a cooperating agency, EPA is continuing to work with the U.S. Departments oflnterior and 
Commerce, as well as the California Natural Resources Agency, on this important effort. On 
February 21, 2014, the lead federal and state agencies extended the public comment period by 
60 days. The review period now totals 180 days, from December 13, 2013 to June 13, 2014. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Carolyn Levine in the EPA's Office of Congressional and Intergovernmental 
Relations at (202) 564-1859. 
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The Honorable Gina McCarthy 
Administrator 

November 13, 2014 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue Northwest 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

206 CANNON HOUSE 0fflCE 6U!lO:l:a 
WASHINOl011, DC 2051& 

12021226-3211 

We respectfully request a 90-day comment period extension for the EPA and Army Corps of 
Engineers revision to the Clean Water Act definition of"Waters of the United States" proposed 
on April 21, 2014. 

As you are aware, this proposal would expand federal jurisdiction under the CWA to include 
manmade conveyances, ditches, and ephemeral water streams. An expansion of this magnitude 
seems to give limitless jurisdiction and would drastically impact many of our constituents. 

On September 92014, the House of Representatives passed H.R. 5078, the Waters of the 
United States Reg11/ato1J' Overreach Protection Ac! with strong bipartisan support. This 
vote was a powerful reflection of the concerns of the American people about this 
proposal. We believe it is appropriate and critical for the EPA to extend the comment 
period to allow more Americans to fully express their views. 

We appreciate your attention to this matter and look forward to yom timely response. 

Sincerely, 

Steve Daines (MT-Al) 
Member of Congress 

PR1r4Tl0 011 FtECYClEO PAf'C H 
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Rob Bishop (UT-01r 
Member of Congress 

~J a. hojQA 
allf A. Gosar, D.D.S. (AZ-04) 

Member of Congress 

$.Q-Prc. 
Steve Pearce (NM-02) 
Member of Congress 

Member of Congress 

-bsc1~ 
Member of Congress 

sh (MI-03) 
Member of Congress 

~~ 
Camar Smith (TX-21) 
Member of Congress 

¥tr --~-Lee~ (N~··<~.,.-·"''"'·· .. 

Member of Congress 

Q4\t.~ 
Randy Weber (TX-14) 
Member of Congress 

~~~~_.._~--~---~ 

lintock (CA-04) 
ember of Congress 
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Cluis Stewart (UT-02) 
Member of Congress 

~t£t-Mte Simps ~ .02) 
Member of Congress 

Jaime Hen-era Beutler (WA-03) 
Member of Congress 



Mick Mu vaney (SC-05) 
Member of Congr'_':e~ss:!.-_ __;::;..--

Markwayn ullin (OK-02) 
Member of Congress 

Joj;n~r 
Member of Congress 

ridenstine (OK-01) 
ber of Congress 

ve erland II (FL-02) 
Member of Congress 

a~~--
Adam Kinzinger (IL-16) 
Member of Congress 

~~ 
Kevin Cramer (ND-Al) 
Member of Congress 
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~bert B~04l -

Member o~ 

I 
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im Huelskamp (KS
Member of Congres 
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Member of Congress 

ana Rohrabacher (CA-48) 
Member of Congress 

Billy Long (MO
Member of Congress 

cKinley, P.E. (WV-01) 
r of Congress 

¥ZJLp--
Louie Gohmcrt (TX-01) 
Member of Congress 

David G. Valadao (CA-21) 
Member of Congress 

. (NV-03) 
ember of Congress 

Mac Thor en-y (TX-13) 
Member f Congress 

Hensarling (TX-05) 
mber of Congress 

'-filo~ 
Mo Brooks (AL-05) 
Member of Congress 

~(~ 
Member of Congress 



Adrian Smi (NE-03) 
Member of Congress 

Cathy cMorris Rodger 
M her of Congress 

L.~/(fil!r 
~(PA-16) 
Member of Congress 

/J:::tin&~~ 
Member of Congress 

Klisti N em (SD-A 
Member of Congress ~ 

~~;;a-.· 
Scott Tipton (C0-03) 
Member of Congress 

~or.:j:r-
Member of Congress 

e~ ou Barletta (PA-11) 
Member of Congress 

f:kli~G~ 
Member of Congress 

~~ 
Bill Flores (TX-17) 
Member of Congress 

~~ 
Glenn "G. T. ,, Thompson (P A-05) 
Member of Congress 
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Member of Congress 

!IL.~ 
Col. Paul Cook (Ret.) (CA-08) 

mber of Congress 

Alan Nunnelee (MS-01) 
Member of Congress 

Sam Johnson (TX-03) 
Member of Congress 

~/ / ·~ / , ~I--. 
KenaiVert{CA-42) 
Member of Congress 

(~m~~ 
Kevin McCat1hy (CA-23) 
Member of Congress 

ikc oger (A 03 

~it 
Spenlcr Bachus (Al-06) 
Member of Congress 

/fiJIL 
"RiChard Hanna (NY-22) 

Member of Congress 

-~ 
om eo (KS-04~ 

M ber o Congress 



~~ 
Thomas Massie (KY-04) 
Member of Congress 

Rodney Dav· (IL-13) 
Member of Congress 

Marsha Blackbum (TN-07) 
Member of Congress 
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Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JAN 2 g 2015 

OFFICE OF 
WATER 

Thank you for your November 13, 2014, letter to the U.S. Environmental Protection Agency requesting 
an extension of the public comment period for the U.S. Department of the Army's and the EPA's 
proposed rulemaking to define the scope of the Clean Water Act consistent with science and the 
decisions of the Supreme Court. The agencies' rulemaking process is among the most important actions 
we have underway to ensure reliable sources of clean water on which Americans depend for public 
health, a growing economy, jobs, and a healthy environment. 

The EPA and the U.S. Army Corps of Engineers published the proposed rule in the Federal Register on 
April 21, 2014, and originally provided for a 91-day public comment period. The agencies subsequently 
extended the public comment period an additional 91 days until October 20, 2014. In order to afford the 
public greater opportunity to benefit from the EPA Science Advisory Board's reports on the proposed 
jurisdictional rule and on the EPA' s draft scientific report, "Connectivity of Streams and Wetlands to 
Downstream Waters: A Review and Synthesis of the Scientific Evidence," and to respond to requests 
from the public for additional time to provide comments on the proposed rule, the agencies again 
extended the public comment period until November 14, 2014, for a total length of207 days. 

The agencies believe that the 207-day public comment period provided the public with sufficient 
opportunity to review the proposed rule, the draft Connectivity Report, and the SAB's review of the 
draft Connectivity Report and the scientific basis of the proposed rule. As a result, the agencies did not 
further extend the public comment period beyond November 14, 2014. Now that the comment period 
has closed, the agencies are currently working to review the public comments we have received on the 
proposed rule as we work to develop a final rule. 

Thank you again for your letter. We look forward to working with Congress as our Clean Water Act 
rulemaking effort moves forward. Please contact me if you have additional questions on this issue, or 
your staff may contact Denis Borum in the EPA' s Office of Congressional and Intergovernmental 
Relations at borum.denis@epa.gov or (202) 564-4836. 

Sincerely, 

i<~·J!.r 
Kenneth J. Kopocis 
Deputy Assistant Administrator 

Recycled/Recyclable • Printed wtth Vegetable Oii Based Inks on 1003 Recycled Paper (403 Post consumer) 
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Administrator Lisa Jack~on 
Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 

Dear Administrator Jackson, 

May 23, 2011 

The U.S. Court of Appeals for the Ninth Circuit has reaffirmed its ruling of last August that 
forest roads are "point sources" as a matter of law and that EPA regulations require a discharge 
permit under section 402 of the Clean Water Act. The ruling first invalidates a 35-year old rule 
that exemplified a flexible and effective approach to the regulation of water quality -- the 
definition of forest management identifying appropriate point source and nonpoint source 
categories at 40 C.F.R. 122.27. The Ninth Circuit then dismisses EPA's effort to retain this 
flexible approach in the stonnwater program and ruled that EPA's 1990 stormwater regulations 
included forestry within the definition of "industrial activity," thus triggering the section 402(p) 
permit requirement. 

When EPA adopted this rule in 1976, it defined the key activities associated with responsible 
forest management as nonpoint sources subject to "best management practices" or BMPs. EPA 
concluded that the nonpoint source BMPs better addressed water runoff from forest management 
than would discharge permHs which the Clean Water Act requires for point sources. As you 
know, the Clean Water Act directs that each state must develop and implement BMPs. 

Forestry activities in the United States are now conducted under the most comprehensive 
program of BMPs of any land use activity. Studies have shown that these BMPs are widely used 
and highly effective. Most states engage with the forest landowners in a process of continuous 
improvement for their BMPs, even to the extent of engaging in peer review programs with other 
states. 

Today the greatest threat of deforestation comes from the conversion of forests to non-forest uses 
that produce a higher economic value. The families, businesses and individuals that own nearly 
60 percent of our nation's forests depend on the returns they get from the products their forests 
produce to male~ additional investments in sound, long-term forest management. Regulations 
such as the nonpoint source definition of silviculture are critical factors enabling landowners to 
maintain their land in forests. 

Decisions like this regarding the silviculture definition do not further the protection of water 
quality but rather hasten the conversion of forestland into other uses. As new housing starts 
remain at their lowest levels in decades, and with forest products markets losing jobs as well, 
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this is hardly the time to impose unnecessary new regulatory burdens. As the President recently 
pointed out in Executive Order 13563, agencies should seek out regulatory approaches that 
reduce regulatory burdens and maintain tlexibilitv. We urge you reaffirm that the BMP approach 
is the correct one for responsible forest management legally, environmentally, and economically 
by defending the regulations in all appropriate proceedings and by taking the steps necessary to 
limit the scope of this i:iling to the extent possible, particularly in the face of conflicting case law 
in other Circuits. 

Member of Congress 

Member of Congress 

FRANK LUCAS 
Member of Congress 

Member of Congress 

~~ 
MIKE ROSS 
Member of Congress 

17-,~--~ 
YJ:iME HERRERA BEUTLER 

Member of Congress 

NICK RAHALL 
Member of Congress 

NORM DICKS 
Member of Congress 

~(IJAIJ1 _ 
GREG LDEN 
Member of Congress 

ROB BISHOP 
Member of Congress 

B£2JJ,a~ 
BOB GOODLATTE 
Member of Congress 

., 



Member of Congress 

BILL OWENS 
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DANBOREN 

llCongress (14,) 

MIKE ROG 
Member of Congress 

TERRI SEWELL 
Member of Congress 

£~ 
Member of Congress 

BRETT GUTHRIE 
Member of Congress 

Member of Congress 

Membero 

&A14~ 
RENEE ELLMERS 
Member of Congress 

BISHOP 
Member of Congress 

... JQ~.,~ 
RAUL LABRADOR 

Member of Congress 



"'~ -RICK LARSEN 
Member of Congress 

iW'tt~~.t SHELLE OORE CAPff 

Member of Congress . 

IJl:.J.{:l'f.~ M EMIC AUD 
Member of Congress 

~~~L 
Member of Congress 

Member of Congress 

Member f Congress 

Yh,.,)J.,,..64~4-
STEVESOUTHERLAND 
Member of Congress 

Member of Congress 

Member of Congress 

~~"'·": STEVE WOMACK 
Member of Congress 

Member of Congress 

~-------· 

ROBERT HURT 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
House of Representatives 
Washington, DC 20515 

Dear Congressman Denham: 

JUL - 1 2011 
OFFICE OF 

WATER 

Thank you for your May 23, 2011, letter regarding the August 17, 2010, ruling of the U.S. Court of 
Appeals for the Ninth Circuit in Northwest Environmental Defense Center (NEDC) v. Brown, 617 F.3d 
1176 (9th Cir. 2010) regarding long standing National Pollutant Discharge Elimination System (NPDES) 
regulations effecting the management of stormwater from forest roads. 

The Court in NEDC v. Brown held that stormwater runoff from certain logging roads that is collected by 
and discharged from a system of ditches, culverts and channels is a point source for which an NPDES 
permit is required. The decision applies to those forest roads that ( 1) are primarily used for logging; and 
(2) discharge channeled stormwater from a system of ditches, culverts or channels to a water of the 
United States. 

Certain activities and features -ass6Ciated with logging, includfog roads and road ditches, create -
opportunities for water channeling and flow diversion, which, if not properly controlled and directed, 
can generate erosive flows. Such flows can degrade aquatic ecosystems by increasing levels of fine 
sediment introduced to streams and by altering natural streamflow patterns. Increased sediment delivery 
and stream turbidity adversely affects the survival of dozens of sensitive aquatic biota such as salmon, 
trout, other native fishes, amphibians and macroinvertebrates. Roads are generally considered to be the 
major source of sediment to water bodies from harvested forest lands. They have been found to 
contribute up to 90 percent of the total sediment load from forestry activities. 1 

Properly locating, designing and maintaining logging roads can significantly reduce environmental 
threats- and remove roads from NPDES jurisdiction, as interpreted in NEDC v. Brown. Many logging 
road operators already employ these practices. Historically, logging roads were intentionally designed to 
direct stormwater into streams via ditches, channels, and culverts. More recent design standards seek to 
direct drainage onto porous forest soils for infiltration, so they do not discharge into waters of the United 
States. The NEDC v. Brown decision does not encompass roads that adhere to such standards. 

EPA continues to meet with stakeholders to discuss long-term options. Discussions with stakeholders 
have been and will continue to be invaluable in assisting the EPA to respond to NEDC v. Brown. 
Leveraging stakeholders' extensive expertise, the EPA will seek to design a response that minimizes 

1 
United States Environmental Protection Agency, 2005, National Management Measures to Control Nonpoint Source 

Pollution from Forestry. EPA-841-B-05-001, p. 2-4. 
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unnecessary burdens and promotes flexibility to the greatest extent possible while carrying out the 
requirements of the Clean Water Act. , 

In the short term, where the EPA is the NPDES permitting authority, operators who want permit 
coverage may seek coverage under the September 29, 2008, Multi-Sector General Permit for 
Stormwater Discharges Associated with Industrial Activities (MSGP). Alternatively, operators may 
submit an individual permit application. 

Thank you again for sharing your concerns with us. If you have further questions, please contact me or 
your staff may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations 
at (202) 564-0255. 

Sincerely, . 

~~/'\<~ 
Nancy K. Stoner 
Acting Assistant Administrator 
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LAL 11-000-Jz,~I~ 
<!rnngre.s.s nf t}f e l!lniteh KP ate.a 

111!1asqington, DQt 20515 

Administrator Lisa Jackson 
U.S. Environmental Protection Agency 
Office of Administrator Room 3000 
1200 Pennsylvania Avenue NW 
Washington, D.C. 20460 

Dear Administrator Jackson: 

February 11, 2010 

PAGE 02/04 

We \.\Tite to you today to urge the Environmental Protection Age y to finalize a rule exempting 
milk storage facilities from Spill, Prevention, Control, and CoWl eas\U'e (SPCC) regulations. 

As you know, EPA is granted authority to administer the SPCC p ogrrun in efforts to prevent oil 
discharges into U.S. waterways. SPCC regulations require faciliti s that store or use significant 
quantities of oil or fuel develop a prevention plan in order to prev nt and contain any potential 
spills on site. While the lessons of the Gulf oil spill and other inc· ents have proven that more 
preventative action is needed, unfortunately, under the definition et forth by the SPCC program, 
milk is dassifiec.l in the same category as petroleum due to its ani al fat content. While this 
issue has been brought up before, it has failed to come to a close, d continues to loom over the 
heads of dairy producers who are already under economic duress. 

Enacted in 1995, the Edible Oil Regulatory Reform Act was inten ed to correct this 
misclassification. This legislation mandated that all federal agenc es differentiate between oils, 
animal fats, and grease in its regulaLions. However, 15 years later, the issue tl1at this law was 
intended to rectify still exists, exemplified by the classification of ilk in the same category as 
oil. 

On January 15, 2009, EPA announced its proposed rulemaking fo exempting milk containers 
from SPCC requirements. While the EPA has extended the compl ance deadline specifically to 
address SPCC requirement for milk a.nd milk producl containers, t e agency has failed to finalize 
the suggested exemption over the last two years. This lack of cl · y has created great concern 
and uncertainty within the dairy industry~ whom all the while hav been regulated by the Food 
and Drug Administration. 
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It is evident that extending SPCC regulations to the dairy indust is excessive, overreaching, 
and unnecessary. We ask that EPA move immediately to finalize the proposed rule that would 
permanently exempt certain milk containers and associated pipin and appurtenance from the 
Spill Prevention, Control, and Countermeasure program. 

Thank you for your prompt attention to this request, and we look. orward to your response. 

Sincerely, 

~J:?fJ"'1) 
Rep. Candice S. Miller 

~ C~~ 
Rep. Joe Courtney l 

Rep. William L. Owens 
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~h 
Rep: Tim Holden 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

MAR 1 5 2011 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of February 11, 2011, to U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson, urging EPA to finalize a rule exempting milk 
storage facilities from the oil Spill Prevention Control and Countermeasure (SPCC) regulations. 
I appreciate your interest in this important issue. 

EPA is working on a final action designed to exempt milk and milk product containers 
from the SPCC regulations. The final rule is currently undergoing interagency review and we 
expect the rule to be issued in early spring 2011. Also, on October 7, 2010, EPA delayed the 
SPCC compliance date by which a facility must address milk and milk product containers, 
associated piping and appurtenances one year from the effective date of the above referenced 
milk rule. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Raquel Snyder, in EPA' s Office of Congressional and Intergovernmental 
Relations, at (202) 564-9586. 

Sincerely, 

~~ 
~a~; '1anislaus 
Assistant Administrator 
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C!ongress of tbt 1tnittb ~tatts 
~o~t of l\tprtstntatibts 

UaSbington, me 20515 

The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, DC 20004 

Dear Administrator Jackson: 

June 9, 2011 

We continue to hear from growers about the important role soil fumigants play in the production 
of numerous specialty crops throughout our country, including strawberries, potatoes, peppers, 
tomatoes, melons, fruit trees, almonds, tobacco, cut flowers, grapes, forest nursery, plant nursery 
and orchard replants. 

Growers are now using additional safety measures that were required by the May 2009 Amended 
Reregistration Eligibility Decisions (REDs) for soil fumigants. Many of the additional safety 
measures were implemented through label changes that' went into effect in 2010. Growers are · 
now prepanng to comply with additional product label changes and other measures that will be 
implemented as part of the remaining pha8e of reregistration~ Among other changes, these 
measures include extensive training programs for applicators, enhanced worker protection 
requirements, and the implementation of buffer zones and other restrictions around treated fields. 
As we speak to growers about these new changes, many of them have raised concerns about 
EPA's request that pesticide registr~ts develop a commuruty outreach campaign. 

Pesticide registrants and growers disagree with EPA's assertion that there is often a fundamental 
lack of information regarding soil fumigants within communities where fumigations are 
conducted. Incidents involving offsite exposure from the use of soil fumigants are extremely 
rare. The new measures already required as part of the RED label changes for soil fumigant 
applications will further reduce the already small risk of any off site exposure to surrounding 
communities, but EPA is requesting the outreach campaign on top of these requirements. 

In order to address the community outreach issues expressed by EPA in the REDs, the 
Chloropicrin Manufacturers' Task Force, Metam Task Force, and Methyl Bromide Industry 
Panel submitted a proposal to 'EPA in August'201 o: Their p·roposal includes the dissemination of 
fumigant specific infonnation sheets tailored to first responders and a separate set of 
information sheets tailored to medic8.l personnel, as wen·as the development of English and 
Spanish websites which will allow vital inform~tion abortt soil fumigants and their use to be 
easiJY accessible to those living near fumigated fields in a manner that will avoid unnecessary 
and unwarranted alarm. · 



This proposal for community outreach appears to be a reasonable and cost-effective approach 
given EPA's goal in seeking to satisfy the issues expressed in the REDs. It is our understanding, 
however, that EPA has asked the registrants to expand its community outreach proposal to 
include an additional outreach medium and additional content. We have several questions in 
light ofEPA's response: 

• Given the extremely low rate of incidents of off-site exposure and all of the additional 
safety measures that are now or will soon be required by the REDs, why does EPA 
believe that a community outreach program is needed? 

• Has EPA held discussions with municipalities and first responders to determine the 
impact of an expanded community outreach program on local resources due to non
incident related inquiries? 

• Has EPA done any assessment of the cost impact of an expanded community outreach 
proposal on fumigant registrants and growers? 

We look forward to receiving your answers to these questions and appreciate your consideration 
of the concerns raised by growers in our communities. 

Sincerely, 

a~Wo"· Greg Wald 

Devin Nunes 



;J._ 
Larry~ 

Tom McClintock 

Joe Courtney 

Kurt Schrader Mike Mcintyre 



Andy Harris 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

JUL 2 9 2011 

OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

Thank you for your letter of June 9, 2011, to Administrator Lisa P. Jackson of the U.S. 
Environmental Protection Agency regarding community outreach programs for soil fumigant 
pesticides, which are among the new safety measures outlined in the Reregistration Eligibility 
Decisions (REDs) for the soil fumigants. Administrator Jackson asked me to respond on behalf 
of the Agency because my office is responsible for regulating pesticides. 

With regard to the community outreach programs required by the REDs, as a result of the public 
participation process the agency used for review of the soil fumigants, EPA determined that, in 
many cases, a lack of information about soil fumigants led to inappropriate responses in 
situations where fumigants moved off-site and into surrounding communities. EPA also found 
that in many areas where soil fumigant use is high, communities had concerns about the potential 
for exposure and associated rfSks'.- to ·address these concerns p]»A-requTiecf regfstrarit-s to-provide- -
information to communities where soil fumigant use is high to help ensure these communities are 
informed about soil fumigant safety and able to recognize and respond appropriately should an 
incident occur. It is also important to note that while overall rates of off-site exposure to soil 
fumigants are relatively low, data recently compiled by the National Institute for Occupational 
Safety and Health indicate that soil applications with fumigants are responsible for a large 
proportion of off-site exposure cases as well as large off-site exposure incidents. 

EPA believes the proposals submitted by the Chloropicrin Manufacturers' Task Force, Metam 
Task Force, and Methyl Bromide Industry Panel in August 2010 form an excellent basis for 
meeting the goals outlined in the REDs and summarized above. In a letter dated 
February 28, 2011, the agency provided comments to the task forces on their proposals. In those 
comments, EPA asked for additional information to be included in the proposals so the resulting 
programs would meet the criteria specified by the agency. This included providing details of the 
content for the website and additional measures to help ensure the information effectively 
reaches its target audience. 

EPA understands the concerns raised in your letter that were also voiced by the task forces in a 
meeting with my staff on March 17 of this year. EPA agrees that both the information for 
communities and the means of providing it to them must be carefully considered to avoid 
unintended consequences such as raising rather than reducing unwarranted concerns. In a 
June 17, 2011, letter to the task forces regarding their updated proposals, EPA concluded that the 
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programs the task forces have proposed are likely to achieve the goals outlined in the REDs. We 
are working to gain further clarity on a few aspects of the proposed programs and hope to be in a 
position to approve the programs soon. 

Throughout the lengthy public participation process the agency used in reaching its decision that 
the soil fumigants would be eligible for reregistration, EPA heard concerns from citizens about 
risk of exposure to pesticides they could not see or smell. Because most fumigants can easily be 
detected at low concentrations due to their irritant properties (i.e., they cause tearing and burning 
of the eyes and nose), EPA concluded that providing information on the early signs of exposure 
to people living in communities where soil fumigant use is high would enable them to 
differentiate between symptoms resulting from exposure to fumigants and those from other 
causes. EPA agrees with the task forces that there may be effective ways to achieve this goal 
without including information on fumigant-related symptoms, and we are asking the task forces 
for more details on how their proposed program does this so the agency will be in a position to 
approve the programs. 

As part of the evaluation of risks and benefits, as well as analysis of the potential impacts of all 
of the measures necessary to reach a determination that the soil fumigants were eligible for 
reregistration, EPA considered the overall costs of the mitigation measures required by the 
REDs. Additionally, EPA is currently preparing an Information Collection Request (ICR) for the 
parts of the RED that require approval by the Office of Management and Budget under the 
Paperwork Reduction Act. The ICR will include an estimate of the cost of the community 
outreach program. 

The community outreach programs as proposed by the task forces are very close to achieving the 
program safety goals outlined in the soil fumigant REDs. We look forward to receiving their 
further input on a few remaining issues. With minor revisions, the proposals will result in 
programs that effectively provide important safety information to communities. 

Again, thank you for your letter. If you have further questions, please contact me, or your staff 
may call Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental 
Relations at (202) 566-2753. 

SC?'d. 
Stephen A. Owens 
Assistant Administrator 



Otnngre.s.s nf t}f e lltniteil ~tute.s 
l!lllasllington, i\Qt 20515 

The Honorable Lisa Jackson 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20460 

Dear Administrator Jackson: 

November 18, 2011 

As U.S. Representatives of a consumer-owned utility that is a partial owner of the San 
Juan Generating Station (SJGS) in New Mexico, we respectfully request your assistance in 
meeting federal EPA Regional Haze requirements with the most cost-effective technology 
described below. 

The M-S-R Public Power Agency in California is jointly owned by the Modesto 
Irrigation District, serving the City of Modesto and portions of Stanislaus and San Joaquin 
Counties, and the municipal utilities serving the Cities of Santa Clara and Redding. The M-S-R 
constituent members collectively own 28.8 percent of the SJGS Unit 4. All of these consumer
owned utilities actively support efforts to meet federal EPA Regional Haze requirements. All are 
making significant and costly investments to meet state energy requirements, including a 30-
percent reduction in Greenhouse Gas (GHG) emissions (80 percent by the year 2050) and a 33-
percent renewable energy standard by the year 2020. 

On June 2, 2011, New Mexico's Environment Department unanimously approved a State 
Implementation Plan (SIP) to retrofit SJGS with Selective Non-Catalytic Reduction technology 
(SNCR) to reduce regional haze and meet federal air quality goals. The SNCR option achieves 
EP A's established presumptive NOx limit, reduces NOx that contributes to haze by an additional 
4,900 tons per year and also results in visibility improvements. The plan meets Clean Air Act 
standards and has an estimated capital installation cost of $74 million. 

We understand, prior to the SIP's being approved by the State of New Mexico, U.S.-EPA 
Region 6 issued its own Federal Implementation Plan (FIP) to meet the same federal air quality 
goals and subsequently published the same in the Federal Register. The federal plan calls for the 
installation of Selective Catalytic Reduction (SCR) technology, at a cost of more than $779 
million. SCR technology would remove a greater amount of the NOx pollutant; however, the 
visibility improvement gained is minimal as compared to the New Mexico plan. 
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The Honorable Lisa Jackson 
November 18, 2011 

Page 2 

M-S-R Public Power Agency and its public power partners, who are charged with the 
delivery of affordable, reliable energy to their customers, are already making enormous 
environmental strides as required under California law. The added layer ofEPA's SCR 
requirement at SJGS would be fiscally painful, with each of the M-S-R Public Power Agency 
constituent member's 210,000 customers obligated to pay up to $660 each for their utility's 
financed share of the SCR retrofit. This additional cost would be a hard pill to swallow for 
residents of California's Central Valley, which has some of the highest levels of unemployment 
in the State . 

. Before your agency requires a technology that is roughly 13 times the cost of the SNCR 
and produces minimal visibility improvement, we respectfully request careful consideration of 
the technical, as well as consumer impacts when analyzing the two options. Further, we note that 
on August 1, 2011, your Assistant Administrator for Air and Radiation informed my colleagues, 
the Honorable Mary Bono Mack, the Honorable Gary G. Miller, and the Honorable Joe Baca, 
that EPA would "fully consider the information in the New Mexico SIP, and take appropriate 
action." 

We respectfully request your assistance with this important matter and that EPA 
withdraws its FIP; while, pursuant to Section 101 of the Clean Air Act, EPA looks to approve the 
New Mexico SIP including both its Interstate Transport and Regional Haze components. 

Sincerely, 

U.S. Representative 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

DEC 2 8 2011 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of November 18, 2011, co-signed by Congressman Dennis Cardoza, addressed 
to Administrator Lisa Jackson, concerning our Federal Implementation Plan (FIP) for the San Juan 
Generating Station (SJGS) in New Mexico to address the regional haze and interstate transport 
requirements of the Clean Air Act. The Administrator asked that I respond on her behalf. 

In your letter, you express concerns that our plan calls for Selective Catalytic Reduction (SCR) 
technology to reduce harmful emissions of nitrogen oxides (NOx) and about the financial burden that 
places on the M-S-R Power Agency's constituent members in California, who have partial ownership 
and rely on electricity from SJGS. You note that SCR is roughly 13 times the cost of Selective Non
Catalytic Reduction (SNCR), which the New Mexico Environment Department (NMED) proposed in its 
State Implementation Plan (SIP) for meeting the requirements of the regional haze rule, and that SCR 
provides minimal visibility improvement compared to SNCR. You request that we carefully consider the 
technical and consumer impacts when analyzing the SCR and SNCR options and that we withdraw the 
FIP and approve NMED' s SIP. 

The U.S. Environmental Protection Agency appreciates the considerable investments your utility 
members have made to reduce greenhouse gases and increase renewable energy capacity. I assure you 
that we carefully evaluated all the relevant factors, including cost and expected visibility improvement, 
in making the decision that SCR was the appropriate technology for reducing NOx at SJGS. The issues 
raised in your letter were similar to other public comments we received when we proposed the FIP in 
January 2011, and we addressed those comments in the final FIP that we issued in August 2011 to meet 
the WildEarth Guardian's consent decree deadline. 

As you state in your letter, I did inform your colleagues that we would fully consider the New Mexico 
SIP. Indeed, we will review New Mexico's plan, and as we indicated in our Federal Register notice in 
August 2011, ifthere is significant new information that changes our analysis, we will make appropriate 
revisions. 
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Again, thank you for your letter. If you have further questions, please contact me, or your staff may call 
Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2095. 

Sincerely, 

ina McCarthy 
Assistant Administrator 
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O•hham.liause.gov CHAIRMAN, SUBCOMM EON RAILROADS, 
PIPli~INliS AND Hi\ZAR OUS MATERIALS 

MDllUlll 

HOUSE VETERANS' AF AIRS COMMITTEE 

August 8, 2014 

Laura Vaught 

Associate Administrator for Congressional and Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW, Room 3426 ARN 

Washington, DC 20460 
Phone: (202) 564 ~ 5200 
Fax: (202) 501 -1519 

Dear Ms. Vaught 

I am writing on behalf of a constituent inpiy Congressional District. regarding a 
matter which may be best handled by your office. Ms. ff{._- ~contacted my District office for 
assistance in retrieving her Mini Cooper that is being held tn Oxnard, California by the EPA. 

Ms. ~{-~stated that she ordered a 2015 Mini Cooper from Europe and was expecting to pick it 
up in Pleasanton, California. She is under the impression that it is due to new emissions and 
mileage tests that need to be done by the EPA on these new models. She was told that the 
vehicles would not be inspected until September 251

h and, therefore, the earliest she would receiv 
her vehicle is October, two months after the expected arrival date. Does the EPA have any 
information that they are able to release in :regards to when she wm be able to receive her car, 
why it is being held, or whether there is anything Mrs.&J. le an do to quicken the process? 

I have attached the petitioner's Privacy Release Form for your review J..e 
I would appreciate a review and response from your office to try and resolve &--.. case. 

Please reply to my Modesto District Office at: 4701 Sisk Road, Suite 202, Modesto, California 
95356. If you have any questions regarding this matter, please contact my Constituent Service 
Advisor, Melody Maldonado, at 209~579-5458 or by e-mail at 
melody.maldonado@mail.house.gov. 

Sincerely, 

fJl{O.J---
JeffDenham 
United States Representative 

4701 Sm• RCAb, &1JIT1 202 
MODllTD. CA 95356 

~HONI! 1209) S7~8 
FAX: 12091 0'19-5021! 

CClt!llECl 

YOUTUBE.COIWR&PJEFFOliNHAM 
1WITT1!Pl.COMIABPJEl'PDENHAM 

PACl!800K.COM11'1!P'J!FFDl!NHAM 
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Jeff Denham 
United States Congressman - California - 10th District 

Constituent Re uest & Release Form 
In order to be of service to you, I need to know the following information about your i sue: 

NAME: 

i~ DATE; 8 4 
ADDRESS: 
CITY: Riverbank STATE: CA ZIP: 95367 
DAYPHONE1 EVENING PHONE: 
E~MAIL: '0i'J.t·: ~. - ~LR f7._ -((} SSN DATE OF BIRTH: 
"A" NUMBER: RECEIPT#: 
VA "C'' #: MILITARY SERIAL#: 

Please describe your issue. You may use additional sheets of paper if necessary. 
enclose copies (not originals) of any pertinent supporting documents. 

e 

They will not get to it until September 25, which means the 

on th••• vehiclaa. l~ thare ware just 100 cars waitinq, that add 
up 

sooner or releaain~ the vahiclea and then do the testinq. In 

as &al•$paople'• commi••ions will either be delayed or cancelled 

Pureuacthe P , ~-ct ~f197~~ongrcesma.nJeffDenham1s offi.ce to obtain an 
· - with t~ a.hove matter. 0 

SIGNATU · -"'"-t~;.~ &.... ~ (; , _;-DATE \ -' / 

Please mall to: }:o~gressmln Jeff Den,am / 
Attn: Melo~aldona~ 
4701 Sisk Rd, Ste :202 
Modesto, CA 95356 

£0 'd 



UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

The I lonorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

OCT 3 1 2014 
OFFICE OF 

A!H ANLJ 'iAlJIATION 

Thank you for your August 8. 2014. letter to the U.S. Environmental Protection Agency on behalf of 
your constituent Ms. e-Jv,Le.. , who is seeking information on a 2015 MINI Cooper she ordered that 
was being held at a MINI processing center in Oxnard. California. It is my understanding that the 
vehicle was being held by BMW and not by an action of the federal government. 

In order to import vehicles into the United States. manufacturers need to comply with several federal 
requirements, im:luding compliance with the Clean Air Act. Manufacturers will on occasion store 
vehicles at their factories or ports until they complete the work necessary to import or ship their 
vehicles. Recause we arc not always fully aware of all of the reasons for holding a vehicle and because 
of potential assertions of Confidential Business Information (CBI) by a manufacturer, we generally refer 
such inquiries directly to the company to find out why the vehicle has not been delivered. 

In this case, we understand that BYIW has. on their own, communicated to some customers that the 
vehicles are being held by the company pending: application and approval by the EPA for a certificate of 
confonnity and/or a fuel economy label. EPA received a complete application from BMW for the MJNI 
Cooper and the MJNI Cooper S with the manual transmission on September 30, 2014. and approved the 
manufacturer's submittal on October 1, 2014. FP A received a complete application for the MI:'-H 
Cooper S with the automatic transmission on October 6 and approved BMW's submittal on October 7. 

Again, thank you for your kttcr. If you have further questions, please contact me or your staff may 
contact Josh Lew·is in the EPA ·s Office of Congressional and Intergovernmental Relations at Jc_\~ i::;J.o~'ib 
&~~~ or 202-564-2095. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 

June JO, 2014 

United States Environmental Protection Agency 
1200 Pcnnsylvan ia A venue, NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

We are writing to request emergency consideration and issuance of a clarification by the 
Environmental Protection Agency (EPA) to the interpretation of the "exceptional events" 
provision of the Clean Air Act ( 42 USC § 7619) to include the current drought in California. 

California Governor Jerry Brown declared a State of Emergency on January 17, 2014, 
due to extreme drought conditions in the state, and the U.S. Department of Agriculture has 
designated every county in California as drought disaster areas. These declarations are based on 
record-low precipitation in the 2013 water year and the n01thern California snowpack being at 
only 20 percent of average for that time of year. Specifically in the San Joaquin Valley, 2013 
represented the driest year since the start of record keeping in 1895 and these drought conditions 
are continuing into 2014. In other words, the Valley is experiencing a level of drought not seen 
in at least 119 years. 

A direct result of the ongoing drought and the associated weather conditions is that the 
Central Valley will not be able to demonstrate attainment for the 1997 PM2.5 Standard until at 
least 2016 as a direct result of drought-related air quality cxcecdences in November and 
December of 2013. This is particularly troubling because the San Joaquin Valley Air Pollution 
Control District (APCD) has informed us that except for these drought-related exceedences, the 
Central Valley was on track to demonstrate attainment by the end of 2014. Thus, our 
constituents will be required to acquire more emission offsets, driving up infrastructure and other 
project costs, or potentially face the loss of Federal transpo1tation funds for critical highway 
projects in the Valley, as a direct result of these unforeseen and uncontrollable drought-related 
air quality impacts. 

Let us be clear - we support efforts to clean up the air in the Central Valley. It is 
important to note the most recent APCD annual report shows that good quality air days for the 
1997 PM2.5 Standard have steadily increased since 2002, PM2.5 concentrations have 
significantly dropped since 2002, and days over this standard are also down from a high in 2005. 
This is because of the efforts of' our families, farmers, and businesses to clean up the air we 
breathe. Furthermore, APCD officials inform us that the Central Valley must still work toward 
compliance with two newer PM2.5 standards, and the California Air Resources Board has 
promulgated or is proposing regulations that mandate the replacement of old, pollution-emitting 
heavy and light duty vehicles and equipment with newer, cleaner models. Therefore, should 
EPA declare the ongoing drought an exceptional event, our constituents still face an extremely 
demanding regulatory environment that will challenge the regions ability to meet its compliance 
requirements. 



We believe it would be wrong to penalize our constituents by failing to declare the 
ongoing drought in Califomia an exceptional event under the Clean Air Act because Mother 
Nature has not blessed our state with rain or snow. We also believe penalizing them for this 
reason is contrary to the intent of the Clean Air Act, which specifically allows the exclusion of 
exceptional events when detennining National Ambient Air Quality Standards attainment. 

While we understand that the "exceptional events" provision of the Clean Air Act does 
not exclude data obtained from one single meteorological event involving stagnation or lack of 
precipitation, we believe the current drought emergency in Califomia represents a multitude of 
events over a significant duration that would qualify under most interpretations as exceptional. 
Therefore, we urge you to consider a broader interpretation of the Clean Air Act exceptional 
events provisions that would help residents of the California Central Valley and across our state 
reach attainment of the 1997 PM2.5 air quality standards. 

Thank you for your attention to this important matter. We look forward to your response 
and working with you to ensure our communities are not unfairly penalized and additionally 
impacted due to the current record-breaking drought in our state. 

_(~ 111'~ 
KEVIN McCARTHY 
House Majority Whip 

o:w~uUA 
Member of Congress 

CC: Ms. Janet McCabe 

Sincerely, 

_Qtl 
DA YID VALADAO 
Member of Congress 

JI 
Member of Congress 

Assistant Administrator for Air and Radiation 
U.S. Environmental Protection Agency 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jeff Denham 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Denham: 

AUG 2 1 2014 I 
I 

OFFICE OF 
AIR AND R~DIATION 

I 

I 
; 
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Thank you for your letter dated June 10, 2014, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy, regarding the California drought and whether it qualifies as an "exceptional e~nt" 
under the Clean Air Act (CAA). The Administrator has asked that I respond on her behalf. · 

We recognize the importance of this issue for California and its local air districts and the progr~ss you 
have made in protecting your citizens from the harmful effects of air pollution. We have been ~orking 
and will continue to work closely with the.San Joaquin Valley Air Pollution Control District (AlPCD) 
and other APCDs to resolve exceptional event requests and implementation issues. 

As you know, air pollution can have damaging effects on human health, including respiratory problems, 
hospitalization for heart or lung disease, and even premature death. In addition, air pollution c~ have 
effects on aquatic life, vegetation, and animals. For these reasons, the Clean Air Act requires the EPA to 
set National Ambient Air Quality Standards (NAAQS) for certain air pollutants to protect human health 
and the environment. That said, sometimes "exceptional events" - e.g., high wind dust events, volcanic 
eruptions, and wildfires - may cause high pollutant concentrations for reasons outside of the cmhrol of 
states and regulated sources. In those circumstances, the Clean Air Act allows exclusion of these event
influenced concentrations for regulatory purposes. 

While the CAA specifically defines a "meteorological event involving high temperatures or lack of 
precipitation" as not an exceptional event allowing the exclusion of data from regulatory decisi~ns, the 
EPA believes that some drought-related exceedances and violations may be considered for exclµsion 
under the provisions of the "Treatment of Data Influenced by Exceptional Events; Final Rule." for 
example, the EPA believes that an air. agency can submit evidence showing that a severe droug4t 
resulted in arid conditions (e.g., lower than typical soil moisture content, decreased vegetation, etc.), 
which, when combined with another event (e.g., a high wind event or wildfire), could be considered 
eligible for exclusion. In this scenario, the EPA would consider the subsequent event, which wquld need 
to meet the provisions of the rule, as the exceptional event. It is in this spirit that we evaluate spbcific 

I 

state requests for an Exceptional Events finding. 
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Again, thank you for your letter. If you have further questions, please contact me or your staff~ 
contact Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at I 
lewis.josh@epa.gov or (202) 564-2095. ! 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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mas(Jiugtou, l)Qt 20515 

The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Dear Administrator Jackson, 

July 27, 2011 

We are writing you to express our concerns with the implementation of the Oil Spill Prevention, 
Control and Countermeasure (SPCC) rule for farmers and ranchers. 

As you know, the SPCC regulations would apply to any facility with an above-ground oil storage 
capacity of at least 1,320 gallons in containers holding more than 55 gallons. We are concerned 
with current circumstances that we feel are not conducive to effective compliance, or achieving 
the goal of SPCC regulations. 

In order to comply with these guidelines, many farmers and ranchers will need to undertake 
expensive improvements in infrastructure and must hire engineers to meet specific criteria. At 
this time, most agriculture producers are hard-pressed to procure the services of Professional 
Engineers (PEs). Many producers have reported that they are unable to find PEs willing to work 
on farms. Additionally, some states do not have a single qualified PE registered to provide SPCC 
consultation. The scarce availability of engineers calls into question the viability of achieving the 
goal of full compliance by November 2011. 

As you have travelled to farms and rural communities in the Mid-south and Midwest, you have 
seen first-hand the hardship facing farmers due to the devastation wrought by floods and severe 
weather. Farmers and ranchers are dealing with crop losses to the tune of billions of dollars and 
have been working around-the-clock to clean up the damage and preserve what little crops they 
have left. At this time, it is simply not within the means of many farmers to deal with losses 
while allocating time and money towards complying with SPCC regulations. 

Recently, the EPA and the U.S. Army Corps of Engineers released draft guidance that drastically 
expands the agencies' authority in terms of the waters and wetlands considered "adjacent" to 
jurisdictional ''waters of the Unites States" under the Clean Water Act. Many farmers and 
ranchers are worried that this guidance will force compliance with the SPCC, without the 
necessary time to do so. We believe that producers want to be in compliance, but the delay of 
assistance documentation has severely constrained their ability to make the necessary 
preparations. 
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In addition, the EPA has yet to provide clarification regarding who is responsible for maintaining 
the plan, as many farms are operated by those who do not own the land. Many farmers and 
ranchers are also unsure of how the EPA will enforce the rule. 

Before moving forward, we ask that you ensure a process free of confusion and overly 
burdensome rules that might disincentivize SPCC compliance. By nature of occupation, family 
farmers are already careful stewards ofland and water. No one has more at stake than those who 
work on the ground from which they derive their livelihood. We respectfully request that you re
consider the SPCC implementation deadline, continue to dialogue with the agriculture 
community and its stakeholders, and ensure that the rule is not overly burdensome or confusing. 
We believe this would help avoid unintended consequences. We appreciate your attention to this 
important matter. 

Member of Congress 

Steve Womack 
Member of Congress 
/·----~ 

i 

Scott DesJarlais 
Member of Congress 

~. 
Mike Conaway 
Member of Congress 

Sincerely, 

re 

Member of Congress 

~~p~ 
Member of Congress 

Brett Guthrie 
Member of Congress 



Diane Black 
Member of Congress 

Phil Roe 
Member of Congress 

eming 
Member of Congress 

' 

!'1d:::r~ 
Member of Congress 

Member of Congress 

pencer Bachus 
Member of Congress 

Blackburn 
Member of Congress 

b /A.&: ="·-----
.. Cory Gardner 

Member of Congress 

Louie Gohmert 
Member of Congress 



Steve Austria 
Member of Congress 

Mo Bk>kS 
Member of Congress 

Candice Miller 
Member of Congress 

t 
hades Fleischmann 

Member of Congress 

• 

r' 

Mike Mcintyre 
Member of Congress 

Todd Akin 
Member of Congress 

Bill Flores 
Member of Congress 



~~-~Ar! 
Renee Ellmers 
Member of Congress 

Paul Gosar 
Member of Congress 

Jim Cos 
Member of Congress 

~~<t.:,RJ? Larry ss ll Mem~ongress 

Jeff LJQI~:!.-""' 
Member of Congress 

Richard Hanna 
Member of Congress 

Timothy Johnson 
:::::Congress 

Austin Scott 
Member of Congress 

~k~ 
Member of Congress 

~&~--Glenn ompson 
Member of Congress 

Lamar Smith 
Member of Congress 

Leonard Boswell 
Member of Congress 



or Bishop 
Member of Congress 

Member of Congress 

~~~ 
Robert Aaefh6lt 
Member of Congress 

• 

0.0..~~ 
Alan Nunnelee 
Member of Congress 

Sam Graves 
Member of Congress 

Pete Olson 
Member of Congress 

Jo Ann Emerson 
Member of Congress 

Jo Bonner 
Member of Congress 

James Lankford 
Member of Congress 

Mac Thornberry 
Member of Congress 



ike Simpson 
Member of Congress 

/tJLk.~ 
Bill Johnson /' 
Member of Congress 

~~ 
Marlin Stutzman 

Member of Congress 

Lynn Westmoreland 
Member of Congress 

Reid Ribble 
ember of Congress 

Ted Poe 
Member of Congress 

-



Member of Congress 

Tom Cole 
Member of Congress 

Member of Congress 

(? 4~--------
~ T 
Member of Congress 

Member of Congress 

Billy Long 
Member of Congress 

Tim Griffin 
Member of Congress 

Mike Ross 
Member of Congress 

Bennie . Thompson 
Member of Congress 

C!4k~ 
Member of Congress 



Martha Roby 
Member of Congress 

~ 
Adrian Smith 
Member of Congress 

$~~.tr( 
Blake Farenthold 
Member of Congress 

.0wAK.~-
Devin Nunes 
Member of Congress 

ToddRokita 
Member of Congress 

• 

Doc Hastings 
Member of Congress 

Scott Garrett 
Member of Congress 

1- Gt. 
I 

Thomas Petri 
Member of Congress 

Howard Coble 
Member of Congress 



Terry 
ember of Congress 

d~r31~~ 
Joe Barton 
Member of Congress 

Dan Boren 
Member of Congress 

4~ ~-.t' 
Dan Burton 

Member of Congress 

dy Forbes 
Member of Congress 

Bill Owens 
· Member of Congress 

Member of Congress 



UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jack Kingston 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Kingston: 

OCT 1 2 2011 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of July 27, 2011, to the U.S. Environmental Protection Agency regarding the 
Spill Prevention, Control and Countermeasure (SPCC) rule. In your letter, you cited concerns with the 
implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time 
to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share 
important information about assistance for the agricultural community. 

By way of background, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in 
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009. 
During this time, the EPA extended the SPCC compliance date seven times to provide additional time 
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance 
with the rule. The amendments applicable to farms, among other facilities, provided an exemption for 
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are 
considered mobile refuelers subject to general secondary containment like airport and other mobile 
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that 
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be 
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels 
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added 
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores 
1,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely 
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In 
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs 
to count containers of oil that have a storage capacity of 55 US gallons and above.) 

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC 
Plans. However, most farmers do not need a PE to comply with the SPCC requirements. When the 
SPCC rule was originally promulgated in 1973, it required that every SPCC Plan be PE certified. 
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow 
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean 
spill histories) to self-certify their Plans (no PE required) and, in some cases, complete a template that 
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the 
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the 
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent 
Questions on the SPCC Agriculture webpage to include this clarification. 
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Additionally, during development of the SPCC amendments EPA and the U.S. Department of 
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered 
by the SPCC requirements are likely to qualify to self-certify their Plan-that is, no PE certification. 
Farmers that require the use of a PE and have difficulty finding one before the compliance date may 
contact the EPA Regional Administrator for the region in which they are located and request a time 
extension to amend and prepare an SPCC Plan. 

EPA understands the issues raised by the farm community and is currently evaluating the best approach 
to resolve the identified issues. We are working hard to explore viable options for addressing the 
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November 
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (t), 
which states: 

"Extension of time: The Regional Administrator may authorize an extension of time for the 
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the 
time permitted for the preparation, implementation, or amendment of a Plan under this part, 
when he finds that the owner or operator of a facility subject to the section, cannot fully comply 
with the requirements as a result of either nonavailability of qualified personnel, or delays in 
construction or equipment delivery beyond the control and without the fault of such owner or 
operator or his agents or employees.; ... " 

Among the options we are exploring is an appropriate and expeditious process by which such an 
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural 
producers. 

The Frequent Questions on the EPA's SPCC for Agriculture webpage reflect this information to ensure 
that farmers are aware that an extension is possible and to describe the process to request such an 
extension. The address for that website is http:l!www.epa.govlemergencieslcontent/spcclspcc _ ag.htm. 
We will continue to explore opportunities that would trigger approval of such exemption requests and 
will investigate mechanisms to help farmers request an extension. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
· Raquel Snyder, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. 

We also welcome your suggestions for additional outreach and compliance assistance approaches. 

Sincerely, 

(1\-tb ~ 
~a~~{ltanislaus 
Assistant Administrator 



Qtongrrss of tl1e ltnitco states 
llllnsl1ington, s(!! 20515 

President Barack Obama 
The \l,nite House 
l 6(J0 Pennsyl\'ania A venue N\V 
Wash i llf..'1on, D C. 20500 

Dear President Obama: 

May 14. 2014 

1/391~5 

Th:ink you for releasing the Climate Action Plan Strategy to Reduce Methane Emissions on 
\1arch 28th. We are encouraged that the Department of Energy, Department of the Interior, and 
Ell\ ironmental Protection Agency are poised to take action to significantly reduce methane 
emissions from the oil and gas sector. Both the Environmental Protection Agency (EPA) and the 
Department of the Interior (DOI) should use their existing authority to enact policies that will 
delreuse methane emissions across the oil and gas sector. 

Curbing methane errnssions will reduce hannful greenhouse gases and benefit the health of our 
citi~:ens. Methane is a greenhouse gas commonly leaked and vented from oil and natural gas 
op~~r~,tions. An:mding. to EPA. methane is more than 20 times as potent as carbon dioxide. 
\for,.:-. .. i\·er. the methane and volatile organic complrnnds (VOCs) emitted from oil and gas 
facilities can interact with sunlight to produc.e ownc or •·smog,'' which has been found to trigger 
osthnrn attacks and aggravate conditions of people with bronchitis and emphysema. 

The guod news is that methane emissions. from the oil and gas sector can be controlled with 
existing,, cost-effective technology that is available and already being used by some operators. ln 
February. Colorado bcca.me the first state to require such controls. Colorado's new regulations 
serve as a model for balanced oil and gas development, and we urge the EPA and DOI to 
cons1Jer similar policies to reduce such methane emissions. 

Ai.!('.l1rding to EPA· s most recent Greenhouse Gas Jnventory, the oil and gas industry emitted 8.4 
million metric tons of methane in 201 J. roughly equivalent to carbon emissions from 60 coal· 
fired power plants. In 2012, EPA updated its air pollution standards for natural gas wells; these 
~t.111dards will help reduce volatile organic compounds emissions and methane gas. These new 
stand:mls are a laudable step, but the rule does not apply to oil wells and the agency did not 
acidrc·ss existing infrastructure that emits large quantities of methane and. in many cases VOCs 
uml air tllxics us well. \Ve urge the EPA. acting within its existing authority, to more broadly 
~ddres:o meth~ne emissions from new and existing oil and gas facilities across the supply chain. 

\Vitll approxi11Blely 14 percent of U.S. onshore gas production and 8.5 percent of U.S. onshore 
oil prnduc:tion laking place on federal lands. DOI is uniquely positioned lO make meaningful 
progr1;ss in reduc.'.ing emissiDns and minimizing wasre of a natural resource. Operators on public 
land~. regularly vent and flare methane. \.Yasting publicly owned natural gas resources. DOI 
shiiuld taJ.:c appropriate steps to implement "best management practices·· for reducing air 
pc.Ii u1 ion and meth:me leaks at oil and gas facilities on federal J ands. 
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The Ciovernment Accountability Office estimates that 40 percent of gas that is currently Jost to 
the ~mnosphere where it fuels dangerous climate change could instead be cost-effectively 
captured, generating new royalties of $23 million and cutting 16.5 million tons of C02-e 
annucilly. TI1ese common sense steps to improve oil and gas production on federal lands benefit 
the environment and the taxpayer. 

To enhance our nation's energy set:utity and reliability and to protect our environment, methane 
emissions must he reduced. Proper oversight investments in critical infrastructure will help to 
ach1e' e that goal. We appreciate your attention to this issue, and look for.vard 10 working with 
you a:; federal agencies implement their obligations under the methane strategy. 

Sincerely. 

, 

Member of Congress 

Member of Congress 

Qvrc~\IVv 

/' 
, .... .... i ... 

. I t.·z.,~ >le''' t .. " 
C s Van Hollen 

Paul Tonko 
Member of Congress 

... 

Geo1·gc Miller 
Member of Congress 

Ccrald E. Connolly _lfllml_--i.,_ 
Member of Congress 



Charles B. Range 
tv1cmbcr of Congress 

~vlichacl M Honda 
Member of Congress 

~I)//_ 
AdamSm~
Member of Congress 

___Jf_' 

Bradley S. SL.'.hneider 
Member of Congress 

~a_ 
Steve Cohen 

~. Member ofC ,, .... .,_ 
. ' 
....... "''· ' ,..._ \ 

\iiki Tsong:as 
Member of Congrcs. 

~~ 
Lois Capps 
Member of Congress 

~ ani-a1..__a ~--
Member of Cc gres 

\. 
'· 

~&.,..________~ 
~mber of Congress 

~ 
Chellie Pinsrree 
Member of Cont,rress 

~~ 1\;~~Congress 

ai ~s R. Langevin 
rnber of Congress 



()pVvv- cM~~~ 
Alan S. Lowenthal -
\1ember of Congress 

a-?1:~ -
\1embcr of Congress 

~-4ill!%7~ 
\.1 ember of Congress 

~----
Membc:r of Con!,.rress 

ember of Congress 

Member of Congress 

14.d~ Adam B. S;hit ~ 
Member of Congress 

~(UIL_ 
Member of Congress 

~~;~141 
Member of Congress 

ulia Brownley 
Member of Congress 

/1iiA~ 
K6tl1Eilison 
Member of Congress 



Member of Congress 

~Q~ 
Member of Con!:,rrcss 

Co.sJJ. ~~d\O>.. 
Carol Shea-Porter 
\11 ember of Congress 

cc Administrator Gina McCarthy 

Secretary Sally Jewell 

Sccret[lr>· Ernest Moniz 

Tit~ 
Member of Congress 

Memher of Congress 

JJ-W1 ~ . · 
Daniel Lipinsk~ 
Member of Congress 



'!11e Houorablc Jerry McNeme:
li. S. House ofRt"presentalives 
\Vashington, D.C. 20515 

Uear Congressman McNemey: 

NOV -5 201~ 

Thank you for your letter dated May 14, 2014, to President Barack Obama suggesting that the U.S. 
Environmental Protection Agency and U.S. Department of the Interior should use their existing 
authorities to promulgate policies to achieve greater reductions of methane emissions from the oil and 
gas sector. The President asked that the EPA and the DOI respond on his behalf. 

As outlined in President Obama's Climare Action Plan, Strategy to Reduce Methane Emissions, the EPA 
will deploy a carefully selected combination of policy tools to maximize cost-effective methane a.'ld 
volatile organic compound (VOC) reductions from the oil and gas sector. 

In April 20 I 4, EPA released a series of white papers on several potentially significant sources of 
methane and other emissions from the oil and gas sector, including hydraulically fractured oil wells, and 
solicited input from independent experts and the public. The papers focus on technical issues, covering 
emissions and mitigation techniques that target both VOC and methane. The EPA is currently evaluating 
comments on these technical documents to solidify its understanding of these potential!y significant 
sources of methane. This robust technical understanding will allow the EPA to fully evaluate the mnge 
of policy mechanisms that will cost-dfectively cut methane waste and emissions. 

This fall. the EPA will determine what, if any, regulatciry authorities to apply to emissions from these 
sources, includmg setting standards under section I I I of the Clean Air Act or issuing Control 
Techniques Guidelines under section ! 82 of the Act. In addition, as noted m the Strategy, the FP A has 
mitiated a stakeholder feedback process and has hegun working with industry and other stakeholders to 
expand voluntary efforts to reduce methane emissions through the 1-<atural Gas STAR program acr0ss 
the supply chain. 

Regarding methane capture, the DOI's Bureau of Land Managem1..-nt (BLM) works collaboratively with 
its Federal partners (includmg the EPA), state governments. tribal communities, and the private sector to 
capture more natural gas and consequently reduce rnetham: emissions from oil and gas development on 
public lands. Recently, the BLM conducted a series of public outreach sessions in North Dakota. New 
Mexico, and Colorado to begin a dialogue with interested parties. 

---------~----



Infonnation gathered through the~e efforts will be used to help inform a rulemaking that the Rureau is 
developing to update the NNice to Lessees and Operators No. 4A, now known as the Venting & Flaring 
Rule. The purpose of any new regulation that the m.M develops wmtld be to prevent the waste of 
hydrocarbons, promote conservation of produced oil and gas, and ensure a fa.ir return to the American 
taxpayer. The;;e efforts would update regulations that in some cases date back to l 97 9. 

We appreciate your intc1cst in this important issue. If you have fu11her questions, please contact us or 
yL1Ur staff may contact Josh Lewis in the EPA 's Office of Congressional and Intergovernmental 
Relatiom at lewis.josh(qi.cpa.gov or (202) 564-2095 or BLM Legislative Affairs Division Chief Patrick 
Wilkinson at p2wilkin@blm.gov or (202) 912-7429. A similar response is bdng sent to the co-signers of 
your letter. 

Janet G. McCabe 
Acting Assistant Administrator 
Office of Air and Radiation 
L: .S Env1rorunental Protection Agency 

Sincerely, 

'""' ~-~'".;~~ 
0J~M.Scjy{eider 
Assistant Secretary 
Land and Minerals Management 
U.S. Department of the Interior 
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The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy, 

April20,2016 

We write to you today to express our extreme concern with the Environmental Protection Agency 
(EPA) Region 10 funded whatsupstream.com website and campaign, which recently has come to our 
attention. While we appreciate EPA's recent admission that wrongdoing occurred and that the campaign 
should never have been federally funded, 1 we are still confused why EPA would have approved an award 
clearly violating a number of federal laws pertaining to funding propaganda, advocacy, and lobbying 
efforts. We find this revelation particularly disturbing, as it follows closely to both the EPA Office of 
Inspector General (OIG) questioning of Region !O's award monitoring and a December 2015 
Government Accountability Office (GAO) report that found EPA had committed similar violations on 
social media advocacy campaigns supporting EPA's Waters of the United States (WOTUS) regulation 
(also known as the "Clean Water Rule"). 

As you are no doubt aware, federal law clearly directs that, "No part of any appropriation 
contained in this Act shall be used for publicity or propaganda purposes not authorized by the Congress."2 

Further restrictions clearly prohibit federal funds being used for many of the advocacy and publicity 
materials used by the whatsupstream.com campaign, including publications, radio, and electronic 
communications.3 Despite this stark prohibition, the website whatsupstream.com has a button at the top 
of its site directing visitors to, "Take Action! We've made it simple." This button loads auto-generated 
text that will be sent to the visitor's respective Washington State legislators, urging the legislators to 
support, "stronger laws protecting the health of our water resources in Washin&rton," by encouraging, 
"100-foot natural buffers between agriculture lands and streams." Additionally this site asserts that, "state 
government must hold the agricultural industry to the same level of responsibility as other industries .... " 
To be clear, whatsupstream.com has a disclaimer at the bottom of its website stating, "This project has 
been funded wholly or in part by the United States Envirorunental Protection Agency." Based on our 
review of EPA Puget Sound Financial and Ecosystem Accounting Tracking System (FEATS) project 
reports, it appears that this campaign has been wholly funded by the EPA with no matching funds 
provided by any private or state and local government entities.4 

Currently, the Washington State Department of Ecology is in the process of renewing the 
requirements for its National Pollutant Discharge Elimination System (NPDES) pcnnits for Concentrated 
Animal Feeding Operations (CAFOs). The Washington State legislature has also considered other water 
quality and agricultural related legislation during this same time period. These state regulatory and 
legislative initiatives were pending and under consideration during the same time of the lobbying efforts 
funded by EPA. 

1 Don Jenkins, Capital Press, April 5, 2016, http://www.capitalpress.com/Nation World/Nation/20160405/epas
reversal-on-whats-upstream-rings-hollow-to-ag-groups 
1 Consolidated and Furthering Continuing Appropriations Act, 2013, Public Law 113-6, 127 Stat. 269 (2013) 
3 Consolidated Appropriations Act. 2014, Public Law 113-76, 128 Stat. 408 (2014) 
4 EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-001322-01, September 30, 2015, 
tit!fJ.~.nwifc.QIE/psp/files/2016/02/Swinomish-FY12-4. l.15 9.30.15. pdf 
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What is more disturbing is that a July 14, 2014 report by the EPA's OIG found that Region 10 
EPA project officers, "emphasized overall progress rather than compliance with specific subaward 
requirements. This emphasis on overall progress increased the risk that project officers would not detect 
issues needing corrective action that might impact the project meeting its goals." The report also found 
that of a sample of ten different EPA subawards, only three had protocols in place to ensure 501 (c)(4) 
subaward recipients did not engage in lobbying activities.5 Despite these warning signs, an October 30, 
2015 EPA Region 10 FEATS report pertaining to the whatsupstream.com project concluded that, "As a 
result of extensive review and engagement by EPA, we have been revising the website, and have to [sic] 
restarted media outreach.''6 This conclusion would seem to suggest that, even in spite of OIG's report, 
EPA reviewed, engaged, and approved of the current whatsupstream.com website that is in blatant 
violation of federal law. 

As mentioned, on December 14, 2015, GAO issued an opinion finding that EPA violated 
propaganda and anti-lobbying laws by using certain social media platforms in association with the 
WOTUS regulation. By obligating and expending appropriated funds in violation of specific prohibitions 
contained in appropriations acts for fiscal years 2014 and 2015, GAO found EPA also violated the 
Antideficiency Act. 7 The whatsupstream.com campaign appears to be part of an alarming trend where 
EPA engages in funding advocacy efforts against the very entities it is seeking to regulate. EPA cannot 
systematically choose when it wishes to fo110w the law and when it does not. Congress has made it 
explicitly clear that EPA' s funding may not be used, "for publicity or propaganda purposes designed to 
support or defeat any proposed or pending regulation, administrative action, or order issued by the 
executive branch of any State or local government. "8 

We are aware that Senators lnhofe and Roberts recently sent a letter to the EPA OIG requesting 
an official audit and investigation into the whatsupstream.com campaign and related activities, and the 
House Committee on Agriculture is conducting a related oversight investigation of EPA grant 
management. We fully support these requests, and strongly advise EPA' s full and swift cooperation with 
all investigations and imminent oversight inquiries into this matter. 

Sincerely, 

Member of Congress Member of Congress 

5 Collins, Eileen et al., EPA Should Improve Oversight and Assure the Environmental Results of the Puget Sound 
Cooperative Agreements (EPA OIG Report No. 14-P-0317) (Washington, DC: Environmental Protection Agency 
Office of Inspector General, 2014), 8, https://www.epa.gov/sites/production/files/2015-09/documents/20140715-
14-p-0317.pdf 
6 EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-OOJ322-01, October 30, 2015, 
http://blogs.nwifc.org/psp/files/2016/02/Swinomish-FY13-4. l .15-9.30.15 .pdf 
7 Poling, Susan A., Environmental Protection Agency--Application of Publicity or Propaganda and Anti-Lobbying 
Provisions (B-326944) (Washington, DC: U.S. Government Accountability Office, 2015), 
http://www.gao.gov/assets/680/674163.pdf 
8 Consolidated and Further Continuing Appropriations Act, 2015, Public Law 113-235, 128 Stat. 2393 (2014) 



f:. 
Mik Conaway 
Member of Congress 

Rick Crawford 
Member of Congress 

Bob Gibbs 

Bob Goodlatte 
Member of Congress 

Lamar Smith 
Member of Congress 

Member of Congress 

Brett Guthrie 
Member of Congress 

Tim Walberg 
Member of Congress 

Collin C. Peterson 

Memb ~C~ 

a 
Member of Congress 

Frank D. Lucas 
Member of Congress 
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Doug Lamborn 
Member of Congress 

Austin Scott 
Member of Congress 
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ia Lummis 

Member of Congress 
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Member of Congress 



Blaine Luetkemeyer 
Member of Congress 

Member of Congress 

Darin LaHood 
Member of Congress 

Sam Johnson 

ember of Congress 
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Mac Thornberry -V---
Member of Congress 4 
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Member of Congress 

Tom Graves 
Member of Congress 
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Member of Congress 

Dana Rohrabacher 

Steve Chabot 
Member of Congress 

St~K~ 
Member of Congress 

Member of Congress 

Jason Chaffetz 
Member of Congress 



Michael R. Turner 
Member of Congress 
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Bill Johnson Y-~ 
Member of Congress 
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Member of Congress 
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Adrian Smith 7 
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Ed Whitfield, MemCfjlr 
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Member of Congress 
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RodneyDaS 
Member of Congress 
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Member of Congress 

Lee Zeldin 
Member of Congress 
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Raul R. Labrador 
Member of Congress 
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Member of Congress 

Sean Duffy 
Member of Congress 
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French Hill 
Member of Congress 

Member of Congress 
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Member of Congress 

Charles Boustany 
Member of Congress 
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Member of Congress 
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Renee Ellmers 
Member of Congress 

Mo Brooks 
Member of Congress 
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Tim Huelskamp 
Memb f Congress 

Chris Collins 
Member of Congress 
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Member of Congress 

Glenn Grothman 
Member of Congress 

Tom E mer 
Memb r of Congress 
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Member of Congress 

Steve Womack 
Member of Congress 
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David G. Valadao 
Member of Congress 

Steve Stivers 
Member of Congress 
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Blake Farenthold 
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Member of Congress 

Member of Congress 
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Member of Congress 

~.:2'~ 
Member of Congress 
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Member of Congress 
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Member of Congress 
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Member of Congress 

Ann Wagner 
Member of Congress 

Mark Walker 
Member of Congress 

Will Hurd 
Member of Congress 

Scott DesJarlais, M.D. 
Member of Congress 

Ken Buck 
Member of Congress 

Member of Congress 
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Member of Congress 

Ron DeSantis 
Me r of Congress 
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cc: Mr. Gene Dodaro, Comptroller General, U.S. Government Accountability Office 
Mr. Arthur Elkins, Jr., Inspector General, Environmental Protection Agency 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 Sixth Avenue, Suite 900 
Seattle, WA 98101-3140 OFFICE OF THE REGIONAL 

The Honorable Dan Newhouse 
U.S. House of Representatives 
Washington, D.C. 20515 

The Honorable Brad Ashford 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Representative Newhouse and Representative Ashford: 

ADMINISTRATOR 

Thank you for your April 20, 2016, letter to United States Environmental Protection Agency 
Administrator Gina McCarthy regarding the EPA's Cooperative Agreement with the Northwest Indian 
Fisheries Commission and a sub-award made under that Cooperative Agreement by NWIFC to the 
Swinomish Indian Tribal Community for a "Non-Point Pollution Public Information and Education 
Initiative." The Administrator asked that I respond on her behalf. 

The EPA places a high value on collaboration with our partners in the agricultural and tribal 
communities. We are particularly proud of the work we've done in the Pacific Northwest with the 
agriculture community and the tribes in seeking -- and frequently finding -- common ground on issues 
such as water quality monitoring, scientific research and uplands restoration projects. 

Puget Sound in northwest Washington is an estuary of national significance under the U.S. Clean Water 
Act National Estuary Program. The EPA provides expertise and financial assistance to state, local and 
tribal governments to support research and restoration projects that help implement the State of 
Washington's Puget Sound Action Agenda. This Action Agenda serves as the state's Comprehensive 
Conservation and Management Plan required under the Clean Water Act National Estuary Program. 

In support of the Action Agenda, EPA Region 10 awarded a cooperative agreement to the NWIFC in 
2010, to support the work of21 federally recognized Puget Sound tribes and tribal consortia who 
implement protection and restoration projects consistent with the Puget Sound Action Agenda. The 
Swinomish Tribe is one of the sub-recipients and, accordingly, received annual incremental funding for 
an education and outreach project focused on the critical need to reduce non-point source water 
pollution to protect Puget Sound water quality and critical salmon habitat. Four Pacific salmon species 
in Puget Sound are listed as threatened under the Endangered Species Act, in turn threatening the treaty
reserved rights of many Puget Sound tribes to harvest this natural resource so central to their 
communities, economies, and cultures. 

The Swinomish Tribe's project included building a public information and awareness website. The EPA 
engaged with the Commission and the Swinomish Tribe over the past five years to discuss proposed 
annual work plans and some specific tasks such as the website. EPA has provided technical assistance 
and coordination in the form of comments and recommendations. However, a cooperative agreement is 
fundamentally different from a contract and the EPA does not have the ability to direct the content of the 



work product of a grantee or sub-recipient in the same manner as a contractor. In addition, under the 
tenns of the cooperative agreement, the Commission has the responsibility of monitoring sub-recipients' 
performance and ensuring compliance with applicable tenns and conditions, regulations, and statutes. 
The EPA's involvement in the sub-recipient's'J>ro,;ect hd!lf>cused on providing technical input during 
routine proposal reviews and flagging potential areas of non-compliance with grant terms and 
conditions, laws, regulations and policies. For example, the EPA has provided advice to the Commission 
and the Swinomish Tribe regarding the lobbying restrictions applicable to grants. 

The EPA takes the concerns that have been expressed by members of Congress and other parties very 
seriously. In an April 18, 2016, letter (enclosed), the EPA asked the Commission to suspend all 
expenditures under the sub-award to the Swinomish Tribe and. requested the Commission conduct a 
review of its sub-award to the Tribe. During a meeting on April 25, 2016, the Commission confirmed 
that all advertising related to the sub-award had stopped, and costs related to billboards have not and will 
not be paid with funding Congress appropriates to the EPA. The Commission is continuing its 
assessment of the sub-award in relationship to EPA grant policies, terms, and conditions, and will be 
setting up a meeting between the EPA, the Commission, and the Swinomish Tribe to review the results. 

I want to assure you that collaboration with our partners in the agricultural community is of great 
importance to the EPA. To exemplify our efforts regarding work with the agricultural community, in the 
past three years over $12 million of EPA funds have been used to support collaboration with agriculture 
partners in Puget Sound to restore and protect riparian habitat and to reduce non-point source pollution. 

The 2014 OIG report cited in your letter concluded, " ... that EPA Region 10 is effectively administering 
cooperative agreements and monitoring project progress to detennine whether proposed outputs and 
outcomes were achieved" (OIG, Report 14-P-0317, At a Glance, July 15, 2014). The OIG provided 
several recommendations, which EPA has addressed. We continue to provide strong oversight of the 
grants funded through the Puget Sound program. 

Again, thank you for your interest in the EPA's grant activities. If you have any further questions, please 
contact me, or your staff may contact Kyle Aarons, in the EPA's Office of Congressional and 
Intergovernmental Relations at aarons.kyle@epa.gov or (202) 564-7351. 

Enclosure 

QC1,/A!ff-
Dennis J. McJran 
Regional Administrator 
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